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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 12,821 

WILLIS C. WASHINGTON, Appellant, 

v. 

THE UNITED STATES OF AMERICA, Appellee. 


Appeal From The United States District Court 
For The District of Columbia 


BRIEF FOR APPELLANT 


i 

JURISDICTIONAL STATEMENT 

s 

An indictment was filed against Willis C. Washington, Appellant, 
and one other, by The United States of America, Appellee, alleging 
violations of D. C. Code, 1951, Title 22, Sections 1801 and 3601 , and 
after a jury verdict of guilty and entry of judgment ahd commitment by 
the United States District Court for the District of Cplumbia against 
Appellant, an appeal lies for review of said judgment by virtue of 28 U. 
S. C. Section 1291. 

I 

i 

STATEMENT OF THE CASE j 

Willis C. Washington, appellant, and one Sylvester Muse, were 

j 

jointly indicted, in two counts, alleging violations of D. C. Code 1951, 

i 

Title 22, Sections 1801 and 3601 (J.A. 6), the first count averring that 
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they entered the store of a William R. Compton with intent to steal, the 
second count averring that they possessed two crowbars, the same being 
implements of crime, both offenses allegedly committed on December 1, 
1954. Appellant, Willis C. Washington, having pleaded not guilty to said 
indictment, went to trial at 11:00 a.m. on Feburary 11, 1955, before a 
jury in the United States District Court for the District of Columbia, co¬ 
defendant, Sylvester Muse, being absent therefrom for reasons not shown 
by the record herein; the jury retired at 12:45 p.m. for deliberation and 
returned a verdict of guilty on both counts at 2:20 p.m. 

For purposes of clarity, counsel will endeavor to relate the events 
herein via their chronological sequence, referring to both the trial and 
the hearing on appellants motion for new trial, commencing with: 

DESCRIPTION OF PREMISES: 

William R. Compton was the owner of the grocery store premises 
at 2712 - 11th Street, N. W., Washington, D. C. and he resided at the 
same 2712 - 11th Street, N. W. (J.A. 8). The store is built of brick, 
with an alley alongside, and there is a small shed in the back of the store 
on the alley, with a clear demarcation point between the store and shed. 
(J.A. 9, 16, 33). A wooden door leads into the brick wall of the store 
in the alley, with no way of ingress therein. (J.A. 33). A wooden door 
leads into that small shed or motor room (J.A.16, 33) which-wa£ closed.: 
with k-snap lock hooking over a latch (J.A. 9, 13) and which does not lead 
into the store proper. (J.A. 33). The only contents of the motor room 
were six motors (J.A. 9, 10) neither bathroom facilities (J.A. 10) nor 
any tools inside, (J.A. 10), and it had had nothing disturbed or missing 
inside. (J.A. 29, 32). 

EVENTS THROUGH SUMMONING POLICE 

The opening statement on behalf of the Government proposed to prove 
that at about 12:50 a.m. on December 1, 1954, Officers Gilliam and 
Mazaro received a radio call to proceed to the said store. (J.A. 7). 
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At the trial it was testified Mr. Compton left his grocery store about 
9:00 p.m. on November 30, 1954 (J.A. 8), after first having examined the 
motor room door to make sure it was locked (J.A. 10); had never given 
appellant permission to enter his store (J.A. 11); and didn’t go to his store 
thereafter until 8 a.m. on December 1, after a call from the police (J.A. 
11, 35) when he went right to the motor room and it was open and he knew 
somebody had broken in. (J.A. 11). Officers Gilliam and Mazaro of the 
Metropolitan Police Department responded to a police radio call at about 
1:00 a.m. to go to 2712 - 11th Street, N. W., on December 1, 1954 
(J.A. 12, 15, 17), with other police scout cars responding to that call. 

(J.A. 15, 17). 

On the hearing of the motion for new trial, the official police precinct 
scout car run book showed that Officers Gilliam & Mazaro received the 

i. 

call to go to Compton’s store at 12:15 a.m. and arrived there at 12:17 a.m. 
on December 1, (J.A. 30) and the official precinct running offense record 
book showed the store was entered sometime between 2 p. m. on November 
30 and 12:50 a.m. on December 1, according to Mr. Compton’s report to 
the police at 12:50 a.m. (J.A. 29, 32). The official police offense report, 

made in person by Mr. Compton to Officer Gilliam at 12:50 a.m., also 

i 

stated that Compton left his store at 2 p.m.on November 30 (J.A. 28, 29, 

30, 32). | 

i 

ON THE SCENE (POLICE CONDUCT AND DISCOVERIES) 

I 

The opening statement on behalf of the Government proposed to prove 
that Officers Gilliam and Mazaro discovered the loc^c to the shed had been 
broken off and was lying on the floor, with the shed door askew, and they, 
upon entering the premises, discovered appellant inside the motor room 

with two crowbars or burglar tools right next to him at his feet. (J.A. 8). 

| 

At the trial it was testified that Officers Gilliam and Mazaro found 
the front door of the store locked and the rear door broken into, with that 
rear door ajar. (J.A. 12, 15, 16). Appellant and Muse were doing nothing 


i 
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but just standing in there alongside one another, (J.A. 13, 16), and were 
then taken to the station. (J.A. 16). Other than the use of their flashlights, 
there were no lighting facilities for the police (J.A. 16). Officer Mazaro 
had no conversation with either appellant or Muse at the scene. (J.A. 16). 
Officer Gilliam picked up the lock from the alley in front of the entrance 
to the motor room (J.A. 13, 16) while Mazaro and he were searching the 
area for "the " other implements. (J.A. 16). During that search, they 
discovered the two crowbars either two feet inside the premises or in the 
middle of the room (J.A. 13, 16, 17), after appellant and Muse were no 
longer inside the room (J.A. 12, 17, 27), and appellant had been about two 
feet from where the crowbars were first seen. (J.A. 17). 

On the hearing of the motion for new trial, the official police offense 
report showed that Mr. Compton was the complainant reporting to the 
police at 12:50 a.m. December 1st that the market was entered by breaking 
lock off hasp to rear side door leading to store proper. (J.A. 29) and the 
space of the same report to be filled in with T tools used to enter 1 contained 
only two question marks. (J.A. 11). 

POLICE CONDUCT AFTER DEPARTURE FROM SCENE 

The opening statement on behalf of the Government proposed to prove 
that when appellant was asked what he was doing in the motor shed and what 
he proposed to do with the burglar tools, he could give the police officers no 
satisfactory explanation. (J.A. 8). 

At the trial, it was testified that appellant was questioned at Number 
10 station house by Officer Gilliam. (J.A. 14, 17). Appellant was asked 
why he was in the premises and he denied being in there, (J. A. 13), and when 
asked where the crowbars came from, appellant denied they belonged to 
him and said he knew nothing about them. (J.A. 13). Muse was q^stioned 
by Officer Gilliam in the presence of appellant (J.A. 14), and Muse admitted 
he had gone in the premises to go to the bathroom, but the door being ajar, 
but both Muse and appellant denied breaking in. (J.A. 14). Both Muse and 
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appellant were searched but nothing was seen or found on them. (J. A. 18). 
Appellant had been confronted with Muse but hadn’t heard Muse say that 
he was in Compton’s Market. (J. A. 22). 


USE OF CROWBARS 

In police experience crowbars were usually used for housebreaking, 
to pry doors with (J. A. 14) but this is not a special use of a crowbar 
(J. A. 15), even though it be an instrument especially used by criminals, 

(J. A. 15), and could be used for an illegal purpose. (J. A. 14). 

APPELLANT’S PRIOR CONVICTIONS 

Appela.it was identified and admitted being the same person who was 
convicted of unauthorized use of an auto in 1944, (J. A. 22), and of breaking 
and entering and grand larceny in 1950. (J. A. 23). Appellant could not 
recall being convicted of petty larceny in 1944, nor clid he recall being 
arrested by Officer Clerk for that offense. (J. A. 22). Appellant could not 
remember being convicted of grand larceny in 1948,< nor did he remember 
being arrested by Officer Goss man in that connection. (J.A. 22). 

The Government’s information as to previous convictions, furnished 
to the Cour t subsequent to the trial, only enumerated the two convictions 
admitted by appellant at the trial. (J. A. 3). 


job at the gas station 


EVIDENCE ON BEHALF OF APPELLANT 

At the trial, appellant testified that he left his : 

I 

at 14th and Buchanan Streets, N. W. about 12 Midnight on November 30 to 
drive home. (J.A. 19, 20). As he drove down 13th Street, appellant saw 
and stopped for Muse at the corner of 11th and Harvard Streets, to give the 
latter a lift home. (J.A. 19, 20). Appellant had kn0wn Muse for some 
years. (J.A. 20). Muse had been drinking and became ill about 2 or 3 
blocks from his entering the car, and asked appellant to stop because he 
was sick. (J.A. 19, 21). Appellant stopped about 3 car lengths from the 
corner of 11th and Girard Streets, N. W., and Muse went down the street 
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into an alley. (J.A. 19, 21). Appellant had no knowledge as to whether 
Muse was carrying crowbars. (J.A. 21). Muse had been gone sometime, 
about 7 or 8 minutes, so appellant left the car to go into the alley and see 
whether anything was wrong. (J.A. 19, 21). Appellant hadn’t seen Muse, 
after going about four steps into the alley, when a policeman came along 
behind him, shone his searchlight and had appellant raise his hands and 
back up against the wall. (J.A. 19, 22). Although Compton’s Market is 
located on that alley, appellant had never been inside the store. (J.A. 19, 
22). Another police officer went up the alley after Muse, (J.A. 22) but 
these two arresting officers were from No. 13 Precinct and were not the 
officers who testified to the arrest at the trial. (J.A. 19). Appellant 
hadn’t gone into the store that night or at any other time, (J.A. 19, 20, 

22) and had never seen or owned or been in possession of either the crow¬ 
bars or lock. (J.A. 19, 20). 

At the hearing of the motion for new trial, appellant’s counsel 
represented that he had personally observed the store premises in question 
during the week of May 6, and that the lock on the motor room door was 
then a Woolworth type of lock which would cost about 15 to 25 cents, (J.A. 
29, 33) and further that the motor room contained great piles of bushel 
baskets, door panels and other things. (J.A. 29). 

STATUTES OR RULES INVOLVED 

Federal Rules of Criminal Procedure: 

Rule 33 : ”A Court may grant a new trial to a defendant if 

required in the interest of justice. * * * A motion 
for new trial based on the ground of newly dis¬ 
covered evidence may be made only * * * within 
two years after final judgment * * *. A motion 
for a new trial based on any other grounds shall 
be made within 5 days after verdict * * *. tT 

Rule 52(a) "Any error, defect, irregularity or variance which 

does not affect substantial rights .shall be disregarded. ” 

(b) "Plain errors or defects affecting substantial rights 
may be noticed although they were not brought to the 
attention of the court. " 
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D. C. Code, 1951, Title 22-1801 

1 'Whoever shall, either in the night or in the daytime, 
break and enter, or enter without breaking, any * * * 
store * * * or other building, * * *, whether at the 
time occupied or not, * * * with intent to break and 
carry away any part thereof or any fixture or other 
thing attached to or connected with the same, or 
commit any criminal offense, shall ibe imprisoned 
for not more than fifteen years. ” 

D. C. Code, 1951, Title 22-3601 

j 

M No person shall have in his possession in the 
District any instrument, tool, or other implement 
for picking locks or pockets, or that is usually 
employed or reasonably may be employed in the 
commission of any crime, if he is unable to satis¬ 
factorily to account for the possession of the imple¬ 
ment. Whoever violates this sectiop shall be im¬ 
prisoned * * *, unless the violation occurs after 
he has been convicted * * * of a felony * * * in 
which case he shall be imprisoned for not less than 
one nor more than ten years. M 

i 

D. C. Code, 1951, Title 14-305 

j 

"No person shall be incompetent to testify, in either 
civil or criminal proceedings, by reason of his having 
been convicted of crime, but such fact may be given 
in evidence to affect his credit as a witness, either 
upon the cross-examination of the "Witness or by evi¬ 
dence aliunde; and the party cross-examining him 
shall not be concluded by his answers to such matters. 
In order to prove such conviction of crime it shall not 
be necessary to produce the whole record of the pro¬ 
ceedings containing such conviction ,j< but the certificate, 
under seal, of the clerk of the court wherein such pro¬ 
ceedings were had, stating the fact of the conviction, 
and for what cause, shall be sufficient. " 

j 

i 

STATEMENT OF POINTS 

1. The Court erred in failing to grant appellant's motion for new 

trial. 

i 

i 

2. The Court erred in its charge to the jury. 

3. The Court erred in the admission of the evidence adduced rela¬ 
tive to appellant's prior convictions. 
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4. The Court erred in the admission of the evidence relative to co¬ 
defendant's admissions. 


SUMMARY OF ARGUMENT 

1. The "possessing implements of crime" statute of the District 
of Columbia is void for indefiniteness, and arguendo, if valid, the 
essential elements thereof were not proven nor was the jury properly 
instructed regarding the same. 

2. Plain error of such character is shown so as to warrant the 
reversal of the judgment of conviction as regards: 

(a) The prejudicial admission into evidence of two alleged 
prior convictions, though denied by appellant. 

(b) The newly-discovered evidence demonstrating material 
conflict in the testimony of all three witnesses for the Government. 

(c) The prejudicial nature of the trial proceedings as a 
whole, together with the charge to the jury. 


ARGUMENT 

(Underscoring. throughout by counsel) 

1. The "possessing implements of crime" statute for the District 
of Columbia is void for indefiniteness, and arguendo, if valid, the essential 
elements thereof were not proven nor was the jury properly instructed 
thereto . 

As general introduction, counsel states his awareness of the inherent 

i 

difficulties of the instant case, but will attempt to the best of his abilities 
to observe the salutory comment set forth recently in Commonwealth v. 
Barclay, 115 A. 2nd 405, 408,_Pa. Super._(1955), that, 


"Counsel seem to be slow in learning that the multi¬ 
plication of assignments of error upon trivial points, 
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having no substantial bearing on the merits of the issue, 
are always injurious to an appellant’s case by their in¬ 
evitable suggestion that the refcord has been hunted over 
less to discover freal error or injustice than to pick a 
flaw on which to hang an objection.’’ 

Before discussion of the local ’possessing implements of crime* 
statute, D. C. Code, 1951, Title 22-3601 , a good summarization of the 
law thereon in this country is found at 12 C. J. S., Burglary , pafe\ 69,4*753, 

’’Under statutes in many jurisdictions the possession 
of burglar’s tools or implements is an independent 
criminal offense irrespective of the intent, and under 
statutes of this character the tool or implement must 
be one peculiarly adapted to the commission of burglary 
in order to render its possession a crime, although it 
has also been held that where defendant is found to have 
possessed a combination of tools and instruments suit¬ 
able for commission of burglary, the jury may infer 
possession for a burglarious purpose and convict him 
even though each of the tools and instruments when 
considered alone was adapted to a legitimate and lawful 
use. Under other statutes the gist of the offense is 
possession with the intent to use the tools for a burglari¬ 
ous purpose, and possession of any suitable tools or 
implements with the requisite intent is sufficient to 
support a conviction * * *. ” 

Counsel’s survey of the reported decisions of the divers states indi¬ 
cates that division into four major groupings may be made, with this 
Honorable Court’s indulgence in the use of an over-simplified language for 
the statutes. 

The first and largest grouping of some 19 states have statutes 
making a crime the possession of burglary tools, with the intent to break 
and enter or burglarize, Davis v. State , 6 So. 266, 87 Ala. 10 (1888); 
State v. Ferrone, 113 A. 452, 96 Conn. 160 (1921); Brown v. State, 124 
So. 467, 98 Fla. 871 (1929); Montgomery v. State , 55 S. E. 2nd 666, 80 
Ga. App. 102 (1949) People v. Taylor , 102 N. E. 2nd 529, 410 Ill. 469 
(1951); State v. Happen , 180 N.W. 307, 191 Iowa 19 (1920); Fennen v. 
Commonwealth, 42 S. W. 2nd 744, 240 Ky. 530 (1931); Martin v. State, 
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98 A. 2nd 8, 203 Md. 66 (1953); Commonwealth v. Cataldo, 94 N. E. 2nd 
761, 326 Mass. 373 (1950); People v. Rogers , 5 N. W. 2nd 668, 303 Mich. 
94 (1942); Phillips v. State , 49 N. W. 2nd 698, 154 Neb. 790 (1951); 

State v. Salernitano, 99 A. 2nd 820, 27 N. J. Super. 537 (1953); State v. 
Baldwin , 37 S.E. 2nd 898, 226 N. C. 295 (1946); State v. Cimpritz , 113 
N. E. 2nd 662, 158 O.S. 490 (1952); Commonwealth v. Segers , 76 A. 2nd 
483, 167 Pa. Super. 642 (1950); State v. Widenski, 146 A. 407, 50 R.I. 148 
(1929); Trousdale v. State, 76S.W. 2nd 646, 168 Tenn. 210 (1934); State v. 
Potter , 42 Vt. 495 (1869); Diefenbach v. State, 14 N.W. 2nd 908, 245 Wis. 
468 (1944); 

The second group of some 3 states have statutes making a crime the 
possession of burglary tools under circumstances evincing an intent to use 
them to burglarize. State v. Langdon , 127 P. 2nd 875, 46 N. M. 277 (1942); 
People v. Birnbaum, 203 N. Y. S. 697, 208 App. Div. 476 (1924); State v. 
Nicholson, 71 S.E. 2nd 306, 221 S. C. 472 (1952); 

The third group of some 3 states have statutes making a crime the 
possession of burglary tools with the intent to burglarize possession of 
such tools being prima facie evidence of such intent. Steinbarger v. State, 
82 N. E. 2nd 519, 226 Ind. 598 (1948); Burnette v. Commonwealth , 75 S.E. 
2nd 482, 194 Va. 785 (1953); State v. Olsen, 263 P. 2nd 824, 43 Wn. 726 
(1953). 

The fourth group of some 2 states both have statutes making a crime 
the bare possession of burglary tools. Cascio v. State , 210 S.W. 2nd 897, 

213 Ark. 418 (1948); State v. Lorts , 269 S.W. 2nd 88,_Mo._(1954); 

It is this group which be most analagous to our local statute, although far 
less sweeping in language, and counsel will permit each state to speak for 
itself by way of explanation of its own law. 

Missouri, in State v. Heflin , 89 S.W. 2nd 938, 945, 338 Mo. 236 
(1935) said: 


"This presents the question whether the good or bad 
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intent of the possessor of tools banned by the 
statute is material in a prosecution thereunder. 

The section makes no express requirement as to 
the intent of the accused, and says nothing about 
'burglar's* tools or a burglarious purpose. So 
far as concerns the instant case, it simply provides, 
on its face, that if any person have in his custody 
any tool adiapted, designed, or commonly used for 
breaking into a house, or other structure mentioned, 
he shall be guilty of a felony. " 

"We have examined the statutes of fourteen other 
states wherein decisions have been rendered on the 
point here under discussion, and it appears that in 
all of them the statute either expressly, or by 
intendment as construed in such decisions, requires 
a criminal intent upon the part of the possessor of 
alleged burglar's tools to use them burglariously 
or for some criminal purpose. And considering the 
harshness of a contrary construction, we think there 
is enough in our statute to justify us in holding that 
it means the tools and implements referred to there¬ 
in must be made, mended, possessed, etc., for a 
burglarious purpose ..." 

Arkansas, in Prather v. State, 88 S. W. 2nd 851, 853, 191 Ark. 903 

(1935), said: 

"Under proper instructions, the jury had the right 
to determine the question of fact as to whether these 
many different articles and appliances, tools, and 
materials were kept and held by those in possession 
thereof as burglar’s tools or appliances, having in 
view useful and lawful purposes for which they might 
be used." 

and, at page 854: 

'We are not saying that any tool that could or might 
be used by a burglar would be such as would justify 
a conviction . . . 

Until 1953, 'possession of implements of crime' came under para¬ 
graph 2 of our local vagrancy statute, D. C. Code, 1951, Title 22-3302(2). 
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That paragraph was removed and repealed in 1953, and, with but minor 
modification in language, was re-born as a separate crime, D. C. Code , 
1951 , Title 22-3601. The history and intent of flie vagrancy statute was 
well set forth by this Honorable Court in District of Columbia v. Hunt, 82 
U.S.App.D.C. 159, 161; 163' F. 2d 833 (D. C. Cir. 1947), by saying, inter 
alia: 

"A vagrant is a probable criminal; and the purpose of 
the statute is to prevent crimes which may likely flow 
from his mode of life. Hence the statute denounces 
and makes punishable being in a condition of vagrancy 
rather than, as contended by the appellant, the particu¬ 
lars of conduct enumerated in the statute as evidencing 
or characterizing such condition. ” 

With reference to another paragraph of the same statute, this Honorable 
Court in Beail v. District of Columbia, 91 U. S. App. D. C. 110; 201 F. 2d 
176 (D. C. Cir., 1952), commented, via its second footnote, that ”We do 
not reach, or imply any opinion on, any constitutional issue. " 

The sole appellate decision involving possession of implements of 
crime was prior to its re-enactment, in The Municipal Court of Appeals 
for the District of Columbia, Green v. District of Columbia , 91 A. 2nd 
712, 714 (1952) wherein the basic question was whether or not defendant 
had committed a misdemeanor in the presence of the arresting officer so 
as to justify arrest without a warrant. 

’’The misdemeanor charged in this case consisted of, 
first, the possession by appellant of any instrument, 
tool or other implement which is ’usually employed 
or reasonably may be employed in the commission of 
any crime’; and secondly, the appellant’s failure to 
satisfactorily account for such possession. 

The only tools here involved were a small crowbar, 
three pairs of pliers, and two screw drivers. In 
and of themselves they are certainly legitimate tools 
whose usual employment is not the commission of a 
crime. While we do not say that they could never be 
so used, we must consider these items in the circum¬ 
stances under which the officer saw them . . . The 
Government cites several cases in which similar tools 
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have been held to fall within similar statutes 
making it unlawful to possess burglar tools. We 
have studied these cases, as well as others on this 
point, and found them distinguishable on the facts. 

In these cases there were present such things as 
dynamite fuses, brass knuckles, or firearms, which, 
combined with other tools, were held to be sufficient 
under the statute involved. ” 

It is interesting to note that, contrary to District of Columbia v. Hunt , 
supra, the local statute in issue now seeks to punish for "the particulars of 
conduct enumerated” rather than the mode of life. See Clark v. District 
of Columbia , 34 A. 2nd 711, 712, (1943) wherein it was stated that: 

”Our statute, like other vagrancy statutes, is in the 
nature of a police regulation to prevent crime, and 
was enacted for the enforcement of good order and 
public safety. The present law was enacted because 
of the feeling that the old vagrancy law of the District 
was inadequate to meet the purposes for which it was 
designed. The statute must be construed in view of 
the purpose for which it was enacted, namely, to 
prevent crime. ” 

and commepting in its fourth footnote that: 

"Practically every vagrancy case which reached the 
Court of Appeals under the old law resulted in a 
reversal of the conviction. ” 

The statute, irrespective of intent, now purports to make a crime the bare 
possession of "any instrument, tool, or other implement . . . that is usually 
employed or reasonably may be employed in the commission of any crime" 
unless the accused is able to satisfactorily account for his possession. 

What are the guides ? Where are definite standards ? 

The general rules of statutory construction are set forth in 3 Sutherland , 
Statutory Construction, (3rd Ed.), Par, j5605, p. 54: 

"The rule that penal statutes are strictly construed 
establishes a requirement of definiteness which must 
be met by the legislative draftsmen. Thus it is not 
uncommon to find penal statutes declared void for 
indefiniteness. The words of the criminal statute 
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must be such as to leave no reasonable doubt as to 
the intention of the legislature, and where such 
doubt exists, the liberty of the citizen is favored. 

Penal statutes will not be construed to include any¬ 
thing beyond their letter and beyond the spirit of 
the words employed by the statute." 

and, 22 C. J. S. , Criminal Law, Par, 24, p: 71: 

"In creating an offense which was not a crime at 
common law, a statute must, of course, be suf¬ 
ficiently certain to show what the legislature in¬ 
tended to prohibit and punish, otherwise it will be 
void for uncertainty. Reasonable certainty, in 
view of the conditions, is all that is required, and 
liberal effect is always to be given to the legislative 
intent when possible; but where the legislature declares 
an offense in words of no determinate significance or 
its language is so general and indefinite that it may 
embrace not only acts commonly recognized as repre¬ 
hensible, as also others which it is unreasonable to 
presume were intended to be made criminal, the 
statute will be declared void for uncertainty ..." 

Let us first examine the reasonable meaning and purport of the local 
statute in issue from this standpoint of definiteness and certainty, clause 
by clause. "Have in his possession” is language with which counsel can 
find no fault, it being a legal concept easily capable of definition or deter¬ 
mination. "Any implement" can only mean anything of a real nature as 
opposed to words, ideas, etc. "That is usually employed" could only 
signify some article which is generally used for the specified purpose, in 
this case, in the commission of any crime. Excluding weapons of a 
specialized character, counsel must humbly confess that he is unable to 
think of any article whose usual use is in the commission of a crime. 
"Reasonably may be employed" is its very antithesis in that well-nigh any 
article might be used in the commission of any crime. From counsel’s 
observation, shoes, fists, and other innumerable household articles, etc., 
all would be articles which might reasonably be used in any crime. It is 
the coupling of the "commission of any crime" which would warrant the 
possession of almost anything being prohibited by our statute, counsel 
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himself admitting that he be not familiar with all the crimes and criminal 
statutes applicable to the District of Columbia. 

If this Honorable Court indulges a bit of whimsy on the part of counsel, 

consideration might be given to the basic article of Our travelling populace, 

i 

the automobile. There could be no denial that the auto might reasonably be 

used in the commission of any crime, to specify kidnapping, Mann Act, 

i 

bank robbery, reckless driving, assault with a dangerous weapon as but a 
few which first come to mind, it requiring but little imagination to have an 
automobile treated as an implement. But, and the obvious must be asked, 
what about the language of the statute "if he is unable satisfactorily to 

i 

account for the possession of the implement"? By definition, assume the 
automobile be an implement which might reasonably be used for the com¬ 
mission of any crime. Immediately upon proof of possession of an auto- 

i 

mobile, the burden must necessarily shift to the accused to place himself 
within the exclusion feature of the statute, and how, in a multitude of cases 
such as this, can this be accomplished? 


As for that same "unable satisfactorily to acc0unt for the possession" 

in the other cases arising under the statute, most grievous problems arise. 

I 

Is this accountability to the arresting officer ? Is such accountability a 

question of law rather than fact, as was intimated iii Green v. District of 

! ' 

Columbia , supra? 

i 

i 

All in all, counsel can but repeat 22 C. J. S. par. 24 , supra, that if 
"its language is so general and indefinite that it may embrace not only acts 
commonly recognized as reprehensible, as also others which it is unreason 
able to presume were intended to be made criminal, the statute will be 
declared void for uncertainty, " in stating that, by definition, a violation 
of the statute in issue could be lodged against most any person. 


Counsel is not overlooking the construction placed upon the statutes 
of both Missouri and Arkansas, wherein, in essence, the necessity of a 
general burglarious intent was inferred, but an essential difference exists 
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between theirs and ours. In each of the former, the statutory prohibition 
relates to specific crimes of burglary or breaking and entering, so that the 
necessity of a general burglarious intent could easily be inferentially added 
thereto. In ours, the purported statutory prohibition relates to any crime, 
so that any intent to be inferred thereto must have infinite possibilities. 
Would the prosecution have to particularize the accused's intent? In the 
indictment? In a bill of particulars? Where the implement leads itself to 
reasonable use in many crimes, such as that automobile counsel be belabor¬ 
ing, intent of what would be necessary? 

Assuming, arguendo, this Honorable Court deems that intent be 
material to a prosecution under our statute, what proof thereof was adduced 
in the trial of the instant case? Nothing was within the motor room but six 
motors. Nothing was testified to concerning anything being disturbed or 
missing, save for those being the facts as adduced at the subsequent hearing 
on appellant’s motion. No testimony was adduced as to any affirmative 
results of the police search of appellant’s person. Nothing was being done 
by appellant in that motor room with no lighting facilities but just standing 
still. Nothing was adduced linking the two crowbars with the alleged break¬ 
ing open of the motor room. Nothing was adduced as to fingerprints on the 
crowbars, lock, door, motor room, or anything else. And besides all 
else, it must be conceded that the jury received no instructions from the 
Court as to intent in relation to the ’’possessing implements of crime” 
count. 

It is [Hornbook law that the burden is on the prosecution to establish 
guilt of each element of the offense. See United States v. Waters, 73 F. S. 

72 (D.C.D.C. 1947); Estep v. United States , 140 F. 2d 40 (C.C.A. 10th, 
1943): United States v. Maghinang , 111 F.S. 760 (D. C.Dela., 1953). 

The element of intent in every criminal case is a question of fact, 
determinable by the jury under appropriate instruction and definition by 
the court. Bart v. United States, 91 U. S.App.D. C. 370; 203 F. 2d 45. 
(D.C.Cir. 1952). 



There be a similar situation as regards the proof adduced by the 

Government as to those two crowbars being implements M usually employed 

or reasonably may be employed in the commission of any crime”. Of 

course, difficulty of proof is no substitute foe actuality of proof, United 

States v. Buchalter, 88 F.2d 625 (C. C.A. - 2nd, 1937), although certain 
——— - 

inherent difficulties no doubt would face the prosecution herein. No burden 
could be cast upon appellant to afford a satisfactory account of possession 
of the crowbars until the prosecution had first proved, or offered evidence 

i 

tending to prove, the other elements of the offense. Clark v. District of 
Columbia, supra; Rossi v. United States, 289 U. S. £9 (1933). 


Such proof, if any, exists in the testimony of Officer Gilliam, who 
had been a policeman for 7 years and had handled abbut 15 or 20 housebreak¬ 
ing cases during that time. He testified that in police experience crowbars 
are usually used for housebreaking, to pry doors with; that in his experience 
the crowbars could have been used for the illegal purpose of opening doors; 

i 

that breaking in places is not a special use of a croWbar; that a crowbar is 
an instrument especially used by criminals but is used for several things. 
Can such testimony stand as the affirmation of the Government's burden of 
the use of crowbars under the pertinent statute ? Obviously the "usually 
employed" is not satisfied thereby, Green v. District of Columbia, supra, 


and this evidence cannot, without indulgence in extreme inference and de¬ 
duction, satisfy the requisite proof of "reasonably may be employed". 
Judgment of acquittal should have been entered for appellant on this count 
by reason of insufficiency of evidence on the above ground alone. 

Bearing in mind the rule "that a general or gross sentence will be 

sustained on appeal, although error warranting reversal as to one count 

| 

be found, if the remaining count or counts will support the sentence", 
Gibson v. U. S. , 80 U. S. App. D . C. 81, 149 F. 2d 381 (D. C. Cir., 1945), 
appellant will discuss in the subsequent portions of his brief the permeating 
prejudicial effect of the proceedings before the trial 0ourt and why that 
rule should be inapplicable to the case at bar. 
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2. Plain error of such character is shown so as to warrant the 


reversal of the judgment of conviction as regards : 

(a) The prejudicial admission into evidence of two ^alleged 
prior convictions, though denied by appellant. 

Before discussion of (a) above, counsel will place before this Honorable 
Court, for its consideration, the principles guiding him hereunder, with the 
forthright initial admission that appellant’s trial counsel failed to object to 
those matters hereinbelow mentioned, including the Judge’s charge to the 
jury. Counsel is in a similar position to defendant’s counsel in United 
States v. Cumberland , 200 F.2d 609, 611 (C.C.A. - 3rd, 1952) which 
stated that: 


’’Had defense counsel objected without avail to each 
of these portions of the charge our duty to order a new 
trial would have been clear. But, except in the one 
instance already noted, trial counsel did not point out 
any error in the charge or ask that it be charged. 

Errors are urged for the first time upon us by new 
counsel in support of this appeal. As a matter of 
administrative policy to avoid unnecessary appeals and 
new trials, it is important that errors, which inevitably 
will occur from time to time in extemporaneous charges 
of theaiiast competent judges, be pointed out immediately 
by trial counsel with a view to their correction then and 
there. That policy is enforced in many cases by refusal 
to reverse for defects in a charge not challenged at the 
trial. Indeed, the silence of counsel often suggests tfiat 
errors seemed trivial at that time. But where, particu¬ 
larly in a criminal case, several er rors appear which 
in the aggregate contain a potential of substantial damage 
to the accused, the policy of sound and time saving trial 
administration which would penalize failure to point out 
error below., may have to yield to more important con¬ 
siderations of making sure the accused has been treated 
fairly. ” 

This Honorable Court has recently stated, in Payton v. United States , 

_U^S.App:IXe_,222 F. 2d 794 (D.C.CIR., 1955). 
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"None cf the errors refe rred to was called to the 
attention of the trial court by defense counsel * * *, 

The absence of objection ordinarily relieves an 
appellate court of the necessity of noticing errors, 
but it does not preclude the court from doing so * * *. 

The errors we have discussed affected substantial rights 
and deprived appellant of a fair trial on the housebreaking 
and larceny charges. Therefore, however unfavorably 
to appellant we might view the evidence,j which, aside 
from the confession, was circumstantial, a new trial 
will be granted. ” 


And the Supreme Court of the United States has held, in Kotteakos v. United 
States, 328 U.S. 750, 764, (1946), that: 


”To weigh the error T s effect against the entire setting 
of the record without relation to the verdict or judgment 
would be almost to work in a vacuum. In criminal 


causes that outcome is conviction. This is different, 
or may be, from guilt in fact. It is guilt in law, estab¬ 
lished by the judgment of laymen. And the question is, 
not were they right in their judgment, regardless of the 
error or its effect upon the verdict. It is rather what 
effect the error had or reasonably may be taken to have 
had upon the jury T s decision. The crucial thing is the 
impact of the thing done wrong on the minds of other 


men, not on one's own, in the total setting . This must 
take account of what the error meant to them, not singled 
out and standing alone, but in relation to all else that 
happened. And one must judge others 1 reactions not by 
his own, but with allowance for how others might react 
and not be regarded generally as acting without reason. 
This is the important difference, but one! easy to ignore 
when the sense of guilt comes strongly from the record. 

If, when all is said and done, the conviction is sure that 
the error did not influence the jury, or h£d but very 
slight effect, the verdict and judgment should stand, 
except perhaps where the departure is frqm a constitute 
tional norm or a specific command of Congress. But 
if one cannot say, with fair assurance, after pondering 
all that happened without stripping the erroneous action 
from the whole, that the judgment was not substantially 
swayed by the error, it is impossible to conclude that 
substantial rights were not affected. The inquiry cannot 
be merely whether there was enough to support the result, 
apart from the phase affected by the error. It is rather , 
even so, whether the error itself had substantial influence. 



If so, or if ope is left in grave doubt, the conviction 

cannot stand.’’ 

” - ■ ■ * -■ — 1 ■ 

See also, United States v. Dressier, 112 F.2d 972 (C.C.A. - 7th, 1940); 
Bihn v. United States, 328 U.S. 633 (1948); Bollenbach v. United States 
326 U.S. 607 (1946); United States v. Stephenson , 110 F.S. 623 (D.C. - 
Alaska, 1953). It might be said that where the effect on the jury verdict of 
incompetent evidence is unknown and merely speculative, its admission 
must be held to be reversible error. Legman v. U. S. , 295 F. 474 
(C.C.A. - 3rd, 1924). 

Relying thus upon Federal Rules of Criminal Procedure, Rule 52(b), 
the record herein shows appellant having admitted two felony convictions, 
one in 1944 and the other in 1950. However, the Government also questioned 
appellant concerning two other alleged felony convictions, four counts of 
petty larceny in 1944 and grand larceny in 1948. In each instance, appellant 
answered that he couldn’t remember, whereupon he was asked to recall 
being arrested by specifically named police officers. Appellant denied any 
recollection of either arrest. The trial concluded with this testimony 
fresh in the minds of the jury. No mention was made in the Judge’s charge 
to the jury concerning the two prior convictions denied by appellant, save 
for the usual admonition that the sole purpose of prior conviction testimony 
be in connection with credibility. The Government furnished the court, 
after the trial, with written information as to previous convictions, in which 
the only convictions listed for appellant were those two which he had admit¬ 
ted at trial, no mention being made therein of the other two alleged con¬ 
victions alluded to so specifically at trial, nor has any explanation ever 
been afforded or deemed necessary for such use by the Government. The 
Government only states, at the hearing on appellant’s motion, that it was 
bound by the defendant’s answer, and not that a perjury indictment would 
probably be sought if incorrect. 


Irrespective of the merits of the instant case, we be fortunate indeed 
that the judiciary has not adopted this contention of the Government, although 






tf 


* 
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its desirability from the view of pure prosecution is obvious. In permitting 
testimony of a prior conviction followed by a pardon, and referring to im¬ 
peachment by conviction, this Honorable Court stated, in Richards v. United 
States , 89 U.S.App.D.C. 354, 192 F. 2d 602 (D. C. Cir., 1951): 

"That rule is one which has met with considerable 
criticism. It not only permits the prosecutor to throw 
doubt upon the defendants testimony regarding the 
facts of the case being tried, but also may result in 
casting such an atmosphere of aspersion and disrepute 
about the defendant as to convince the jury that he is 
a habitual lawbreaker who should be punished and con¬ 
fined for the general good of the community . Efforts 
to limit that rule and its consequences are accordingly 
not without considerable appeal. " 

There can be no doubt that several earlier decisions of this Honorable 
Court said that examination as to prior convictions by the Government, with¬ 
out proof thereof after denial by the accused, was not prejudicial. Gordon 
v. United States, 53 App.D. C. 154, 289 F. 552, (D.jC.Cir., 1923); 

Clifton v. United States, 54 App.D.C. 104, 295 F. ^25 (D.C.Cir. 1923). 
However, shortly thereafter, Sanford v. United States, 69 App. D. C. 44, 46, 
98 F. 2d 325 (D. C. Cir. 1938) reminded that: j 

i 

"It is improper, for impeachment purposes, to show 
accusation, arrest, or indictment, as w^ll against 
the accused in a criminal trial as against a witness 
in any case, civil or criminal. * * * We have restated 
this fundamental rule of evidence only in the hope that 
the district attorney may bring it definitely to the 
attention of his assistants. Its breach, which we have 
had occasion to comment upon before, should not again 
occur ." 

as is set forth in D. C. Code, 1951, Title 14-305. 

■ ■ ■■■ " i 

Campbell v. United States , 85 U.S. App.D. C. 133, 176 F.2d 45, 

(D. C. Cir. - 1949) held it to be error for examination of the accused regard¬ 
ing a conviction from which an appeal was pending, but not to be of a pre¬ 
judicial nature under all the circumstances of that case. Since the time for 

i 

i 

i 


i 
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for appeal therefrom had not expired, examination of the accused on a prior 
conviction was held erroneous, although any prejudice being cured promptly 
by the Court at the time and its charge. See Beasley v. United States, U.S. 
App. D. C,__ 218 F. 2d 366 (D.C.Cir. - 1954). 

Walker v. United States , U. S.App.D. C. , 223 F.2d 613 (D.C. 

Cir., 1955), similarly holds that: 

"As to the various questions concerning prior criminal 
convictions, had the accused answered in the affirma¬ 
tive, that would have ended the matter. Had he answer¬ 
ed in the negative, the Government would have been 
bound to introduce the record of his conviction and 
identify him as the person named in that record. * * * 

We do not doubt that it is always better practice for 
the government to establish prior convictions by 
introducing a proper record. We cannot say, in the 
light of the whole case, that the failure to do so was 
here prejudicial." 

It would thus appear that the examination of the Government in the 
instant case would be in error. For examples of rulings in other Circuits, 
see Oliver v. United States , 202 F. 2d 521 (C. C. A. - 6th, 1953); Mitrovich 
v. United States, 15 F.2d 163 (C.C.A. - 9th, 1926). In view of the failure 
of timely objection, the question would be whether or not such examination 
was prejudicial to the substantive rights of appellant. The patent lack of 
foundation for such an examination by the Government has already been 
cited, and is supported by the record herein, and its dangers are apparent. 
Reference was made therein to specific arrests, besides convictions, by 
the prosecution. Counsel can only urge that such error, blatantly indulged 
in by the Government, fits appellant within the framework <of the comments 
in Richards v. United States , supra, as.may,te affecting the verdict of the 
jury, within the range of a reasonable possibility. United States v. Dressier , 
supra. 

The entire record is before this Honorable Court for its careful con¬ 


sideration and decision thereon. 
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(b) The newly-discovered evidence demonstrating material con¬ 
flict in the testimony of all three witnesses for the Government. 

Appellant realizes that the principle hereof is that the trial court has 
a broad discretion as to whether a new trial should be granted because of 
newly discovered evidence, and its action will not be disturbed on appeal 
unless an abuse of that discretion appears. Thompson v. United States , 

88 U.S.App.D.C. 235, 188 F. 2d 652 (D. C. Cir., 1951); Saunders v. United 
States , 91 U.S.App.D.C. 90, 197 F. 2d 685 (D.C.Cir., 1952); Calomeris v. 

United States ,_U.S.App.D.C__ 221 F. 2d 111 (D. C. Cir., 1955). 

To obtain a new trial because of newly discovered evidence (1) the evidence 
must have been discovered since the trial; (2) the party seeking the new 
trial must show diligence in the attempt t o procure the newly discovered 
evidence; (3) the evidence relied on must not be merely cumulative or im¬ 
peaching; (4) it must be material to the issues involved; and (5) of such 
nature that in a new trial it would probably produce an acquittal. Thompson 
v. United States, supra. 

Counsel must admit that his showing under (2) above cannot be of the 
strongest character, and that under (5) must, of course, rest with the care¬ 
ful consideration of this Honorable Court. As was shown at the hearing of 
appellant’s motion for new trial, appellant’s present counsel was not trial 
counsel, and did not appear in the instant case until about two months after 
the verdict herein, obviously too late for the timely filing of a motion for 
new trial under the 5 day restriction of Rule 33 of the Federal Rules of 
Criminal Procedure . At that hearing, present counsel represented to the 
Court that he had no knowledge as to the availability to trial counsel of the 
materials presented, but that the same were not placed in his hands when 
he appeared herein, and that he had accumulated the same subsequent to 
his appearance. 

In essence, such materials consisted of personal observation by 
counsel of the store premises in question subsequent to trial; the Govern¬ 
ment’s information as to previous convictions; and certain official police 
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records and reports, namely, the offense report made by the store owner 
personally to the police; the scout car run book of No. 10 Precinct; and the 
running offense record book of No. 10 Precinct. 

As to the material variance between such materials and the evidence 
at the trial, counsel has already made ample reference to the Governments 
information as to previous convictions. Regarding counsets personal 
observation, for whatever value or weight it might have had from familiarity 
with the operation of any small grocery store, mention was made that the 
lock securing the door to the motor room or shed in issue was of the 
glimsiest nature and of the Woolworth inexpensive type, and further mention 
was made of the fact that said shed contained, not only the six motors, but 
great piles of baskets, door panels and other things. As should be, though, 
counsel lays greatest emphasis on the various official police records. 

Referring to Mr. Compton’s testimony at the trial, he stated that he 
closed his store at about 9:00 p.m. on November 30; that he resided at the 
same location as the said store; that he went to his store at about 8:00 a. m. 
on December 1 following a call from the police and discovered the door to 
the motor room open and that somebody had broken in. 

On the other hand, the police offense report shows the same was 
made personally by complainant, Mr. Compton, to Officer Gilliam at about 
12:50 a.m. on December 1; that he reported his store had been entered by 
breaking the lock off the hasp to the rear side door leading to the store 
proper, and that nothing was disturbed or missing; and that such entrance 
was made between 2:00 p.m. on November 30 and 12:50 a.m. on December 
1 . 

The running offense record book of No. 10 Precinct also showed that 
Mr. Compton reported the store had been entered sometime between 2:00 
p.m. on November 30 and 12:50 a.m. on December 1; the same information 
as to the store entry and condition; and that said record book bore the date 
and time of the recording of this information therein as December 1, 1954 
at 1:15 a.m. 
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The police officers, Gilliam and Mazaro, the other two Government 
witnesses, testified that they had responded to a police radio call at about 
1:00 a.m. on December 1, 1954 to go to that said grocery store of Mr. 
Compton. They further testified that they had searched the area for other 
implements and discovered the two crowbars in issue. 

On the other hand, the No. 10 Precinct scout car run book shows that 
Officers Gilliam and Mazaro received the said police call at 12:15 a.m. and 
arrived at the store at 12:17 a. m., returning to service at 2:27 a. m. The 
said police offense report contained two question marks in the space where¬ 
in "tools used to enter” were to be recorded. 

Such variance be not of the impeaching or cuiriulative type, and is 
most material to the issues involved. It would seen* that the owner had 
closed his store some 7 hours previous to the testified time, and that, in 

i 

lieu of having had no contemporaneous knowledge of the alleged crimes, he 
not only resided at the same location but made a personal report to the 

i 

police at about the time of appellants arrest and some 7 hours before his 
testified first knowledge of any entry into the store. Counsel will not be- 
labor the variance between his personal, observation and Mr. Compton T s 
testimony re the contents of the motor room save to state that it was con¬ 
siderable. More than mere credibility is involved herein. Counsel cannot 
and does not make any allegation of criminal action dr motive on the part 
of Compton, but is unable in the slightest to account tar such marked dis¬ 
crepancies and the motives therefor, and thus could make no prediction 
as to what would be adduced in the event a new trial were granted and Mr. 
Compton again took the stand. i 

i 

i 

The materiality of the variance of the officers would seem, prima 
facie, to be of the most gossamer texture. For true perspective however, 
it must be examined, not internally, but in relation tp appellant’s testimony. 
Appellant testified thfct he had left his employment at a gasoline station at 
about 12:00 midnight. The station was located at 14th and Buchanan Streets, 

i 

i 

i 

i 


! 
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N.W., and he said Muse, the co-defendant, was picked up by him at the 
corner of 11th and Harvard Streets, N.W. Appellant's next stop was a 
few blocks later to let Muse out of the car into the alley near the Compton 
store, and appellant waited about 7 or 8 minutes in his car for Muse 
before alighting to look for him. This time schedule is reasonably corrob¬ 
orated by the official police records, which were not used at the trial, as to 
the time of the arrival of the police at the scene. On the other hand, the 
testimony of the police officers as to their arrival on the scene at about 
1:00 a.m. completely destroys any credibility and validity to appellants 
testimony. Whereas he could have been truthful within the police records, 
the testimony left approximately 1 hour of time for which appellant had no 
explanation. The most likely inference, and that which counsel would 
probably have drawn if he were a member of the jury, was that appellant 
had spent that unexplained hour in some nefarious or other type activity 
which he was unwilling to reveal, and the least inference was that appellant 
was a liar, with an incredible fabrication of no possible corroboration. 

In counsel's humble judgment, partisan though it be, this newly discovered 
evidence might well result in a verdict of acquittal from a jury. 

(c) The prejudicial nature of the trial proceedings as a whole , 
together with the charge to the jury. 

Much has been said by counsel hereinbefore as to designated pre¬ 
judicial items. This final portion is designed to cover those items not so 
previously mentioned or grouped. 

In the presentation of the Government's evidence, Mr. Compton 
mentioned that the motor room had no toilet facilities. Its materiality 
became evident when Officer Gilliam next testified that there were no 
toilet facilities therein, immediately after having testified as to Muse, 
the co-defendant, in being questioned at the station after arrest, admitting 
in appellant's presence that Muse had entered the motor room to go to the 
bathroom. Government testimony also was that appellant, when questioned 
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at the station, denied being in the motor room or breaking in, Muse being 
the only one admitting his presence in that room. There be nothing in the 
record relating to the questioning of appellant concerning his presence and 
reaction to Muse's alleged admissions, save for one question asked on his 
cross-examination as to whether appellant had heard Muse say he was in 
Compton's market, appellant responding that he hadn't heard it said. 

Without even "silent assent” in the record, despite the probability that 
such silence after arrest would not render this hearsay admissible, counsel 
cannot perceive any basis for such statements by Muse being admitted into 
evidence against appellant. Of course, the denial of by appellant of an 
accusatory statement would have rendered it inadmissible. Skiskowski v. 
United States , 81 U.S. App.D. C. 274, 158 F.2d 177 (D.C.Cir., 1946). 

In the instant case, such hearsay, not even rising to the level of an 
accusatory statement, lends itself to making an irrefutable case for the 
prosecution. Muse admits being in the motor room to go to the bathroom; 
the motor room has no bathroom facilities; appellant has always admitted 
being with Muse at about the time of the occurrence: ergo, appellant must 
thus have been in the motor room also. This being in addition to having 
demonstrated the fabrications in Muse's statement. Muse was not on trial, 
and his credibility was not in issue. He was not called as a witness. Does 
it not follow that the sole purpose of such testimony was to paint appellant 
as an Ananias also, and, as in all hearsay, not afford the opportunity of 
cross-examination? Despite lack of objection at trial, it is left to this 
Honorable Court's discretion as to the weight of prejudice this was bound 
to have engendered in the minds of the jury. United States v. Sansone, 

206 F.2d 86 (C.C.A. -2nd,. 1953). 

Passing note need only be given to the failure of the Government to 
establish a "chain of possession" in its proffer of the lock and two crowbars, 
and the identification of the former, since objection likewise was not made 

in the court below. It is the reading of the entire record, with its many 

i 

inferences and unasked or unanswered questions which 
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substance to appellants claim of plain error warranting reversal of the 
judgment herein. Kotteakos v. United States , supra. 

Likewise, it'is the reading of the entire charge to the jury which 
validates appellants claim of plain error. It has been said that appellant 
is not required to explore the minds of the jurors in an effort to prove that 
error did in fact influence their verdict, but the record need only fail to 
show affirmatively that no prejudice did result. United States v. Dressier , 
supra. 

Appellant alleges that the following specific deficiencies are apparent 
on the face of the charge: 

(1) In charging the presumption of innocence, it was said that, inter 
alia, ” * * * the law presumes that Willis C. Washington * * * did not 
have in his possession the implements of crime alleged." 

Appellant states that such language accepts as indisputable and irre¬ 
futable fact that the crowbars be implements of crime. 

(2) In charging that proof of prior convictions only went to affect 
the credibility of appellant as a witness, no mention was made of failure 
of such proof as regards two convictions. 

Appellant states that such ommission could only have reinforced the 
belief in the minds of the jury that such convictions could validly be used 
against appellant as a habitual law-breaker. 

(3) In charging on the first count, housebreaking, the Court read 
said count to the jury, following with a few explanatory words concerning 
intent. The Court’s other reference to this court came by saying that 
appellant had testified that he did not enter the store, and if the jury 
believed he did not enter the store, then he would be not guilty. The jury is 
then told that they might find appellant guilty if the evidence showed appellant 
had entered the store with intent to steal, otherwise their verdict would be 
not guilty. 
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Appellant states that such language, although out of context for 
purposes of this discussion, is tantamount to a failure to charge at all. It 
could have only served to confuse the jury, coupling a strong inference of 
appellants guilt. 

(4) The Court, in just so many words, instructed the jury that they 
were not concerned with Sylvester Muse, the co-defendant and the only 
defendant before them was appellant. 

Appellant states that such paucity of instruction, in view of what had 
transpired at the trial regarding Muse, was in no wise curative thereof, 
amounting to no charge at all. 

(5) In charging on the second count, possession of implements of 
crime, the Court read said count to the jury, followed by the reading of the 
statutory language. The Court T s other reference to thiscount came by 
stating that defendant claimed that "he did not have possession of the imple¬ 
ments of crime; that is to say, these two crowbars”, and that if the jury 
believed his testimony that he did not have possession, then he would be 
not guilty. The jury is then told that they might find appellant guilty if 
they found that appellant had in his possession "implements that are usually 
employed and reasonably may be employed in the commission of a crime; 
that is, two crowbars;" and being unable to satisfactorily account for the 
possession of "said implements". 

Appellant states that his comments regarding (1) and (3) above are 
applicable hereto. In addition, there can be no doubt the factual question 
of whether the two crowbars were implements prohibited by oup statute 
was removed from consideration of the jury, counsel assuming, arguendo, 
it be a factual matter for the jury. Instead, the jury dogmatically is told 
the crowbars are implements of crime. 

Under these specific items mentioned hereinabove, and the charge 
in its entirety, despite avowed satisfaction by appellant’s trial counsel, 
substantial rights of appellant were affected so as to deprive him of a fair 
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trial by jury under proper and adequate instruction. Payton v. United 
States , supra; Bollenbach v. United States , supra. 

For whatever value this Honorable Court might attach, counsel would 
like to point out that the jury retired for its deliberation at 12:45 p. m., and 
returned to the courtroom at 2:20 p.m. with the verdict. Taking judicial 
notice of the propensity of the members of the jury for eating, assume 1 
hour for lunch and a few minutes besides for walking time. It is evident 
that the jury could have deliberated no more than 30 minutes. This entire 
trial took under 2 hours, despite appellant having faced maximum sentence 
of 25 years if convicted of both counts. 

Plain error of commission, as well as omission, be so replete in the 
record herein that this Honorable Court's discretion should be invoked, and 
then further exercised to grant a new trial to appellant- 

CONCLUSION 

It would be absurd for counsel to make any commitment to this 
Honorable Court regarding the guilt or innocence of appellant, particularly 
since counsel must concede sufficient evidence exists in the record to 
spell out his guilt of the housebreaking charge. 

Counsel avers, however, either the statute upon which the possession 
of implements of crime is founded be void or the Government failed to prove 
the essential elements thereof, as is requisite. 

Irregardless of any other considerations, counsel finally contends that 
the record demonstrates clearly the failure of appellant to receive the fair 
trial to which he be entitled under our system of jurisprudence. 

It is accordingly urged that the judgment herein be reversed in its 
entirety, and in the alternative, judgment be entered for appellant on the 


first count with the granting of a new trial on the second count, or 
appellant be granted a new trial on both counts. 

j 

Respectfully submitted, 


Everett M. Raff el 
Counsel for Appellant 
1333 G Street, N. W. 
Washington, D. C. 
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JOINT APPENDIX 

. 

i 


90 UNITED STATES DISTRICT COUR* 

FOR THE DISTRICT OF COLUMBIA 

j 

Holding A Criminal Term 

i 

[ Filed Jan. 17, 1955] j 

Grand Jury Impanelled December 2, 1954, Sworn in December 7, 1954 

t 

The United States of America: Criminal No. 24$55 

i 

i 

vs. : Grand Jury Origl 

Willis C. Washington : Housebreaking (^2 D. C. C. 1801) 

Sylvester N. Muse : Vio. 22 D. C. C. 3601 


The Grand Jury Charges: 

On or about December 1, 1954 within the District of Columbia, 
Willis C. Washington and Sylvester N. Muse entered the store of 


William R. 


Compton with intent to steal property of 


another. 


SECOND COUNT: 

i 


On or about December 1, 1954 within the District of Columbia, 

i 

Willis C. Washington and Sylvester N. Muse did have in their posses- 

i 

sion implements that are usually employed and reasonably may be 

i 

employed in the commission of a crime, that is, two crowbars, and 
being unable to satisfactorily account for the possession of said 
implements. 

i 

s/ Leo A. Rover 

Attorney of the United States in 

and for the District of Columbia 

A TRUE BILL: 

s/ Bernard J. Maguire 
Foreman 
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2 


United States 
vs. 

#1: Willis C. Washington 

Defendant 


[Filed Jan. 24, 1955] 
Criminal No. 24-55 
Charge: Housebreaking 


PLEA OF DEFENDANT 


On this 21st day of January, 1955, the defendant Willis C. 
Washington, appearing in proper person and by his attorney Perry W. 
Howard, Esq., being arraigned in open Court upon the indictment, the 
substance of the charge being stated to him, pleads Not Guilty thereto. 


Present: 

United States Attorney 

By EDWARD TROXELL 
Assistant United States 
Attorney 

E. Markwalter 
Official Reporter 

♦ * * 

92 United States : 

vs. ’ 

1 - Willis C. Washington : 

Defendant 1 


By direction of 

EDWARD M. CURRAN 

Presiding Judge 
Criminal Court #3 

HARRY M. HULL, Clerk 
By s/ Wm. Collins, Jr. 
Deputy Clerk 


♦ * * 

[Filed Feb. 11, 1955] 

Criminal No. 24-55 

Charge: Housebreaking; Possession of 
Implements of Crime 


On this 11th day of February, 1955, came the attorney of the United 
States; the defendant in proper person and by his attorney Perry W. Howard, 
Esquire; whereupon the jurors of the regular Petit Jury panel serving in 
Criminal Court Nos. 4 & 6, being called, are sworn upon their voir dire; 
and thereupon comes a jury of good and lawful persons of the District of 
Columbia, to-wit: 


* 




1. Peter J. Aquilino 

2. Katharine Hancock 

3. Allan F. Keller 

4. John D. Leonard 

5. Ethel L. Saunders 

6. Helen M. Pomer 


7. Henry J. Seidel 

8. Alice B. Tayman 

9. Clarence N. Thurston 

10. Cager A. Walker 

11. Carl Y. Blakey 

12. Beecher H. Gatewood 


who are sworn to well and truly try the issue joined herein; upon their oath 
say that the defendant is guilty as indicted; whereupon each and every 
member of the jury is asked if that is his or her verdict and each and every 
member thereof say that the defendant is guilty as indicted. 

The defendant is committed to the District of Columbia Jail. The 
case is referred to the Probation Officer of the Court. 


By direction of 

Burnita Shelton Matthews 

Presiding Judge 
Criminal Court #4 

HARRY M. HULL, Clerk 

By s/ Harold G. Dodd 
Deputy Clerk 

Present: 

United States Attorney 

By A1 Hantman _ 

Assistant United States Attorney 


B. 0. Watson 



Official Reporter 



* * 

♦ 

* * * 

United States of America 

• 

• 

[Filed Feb. 14, 1955] 

V. 

• 

• 

• 

Criminal No. 24-55 

Willis C. Washington 
Sylvester N* Muse 

• 

• 

• 

• 



INFORMATION AS TO PREVIOUS CONVICTION 


Comes now the United States Attorney in and for the District of 
Columbia, who advises this court upon information and belief that the 
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4 

defendants Willis C. Washington and Sylvester Muse have criminal records 
which indicate the prior conviction of a felony. 

With respect to the defendant Willis C. Washington, the defendant's 
felony record is as follows: On February 9, 1945, the defendant Washington 
entered a plea of guilty in this Court in two cases of unauthorized use of a 
vehicle (CC #74602, 74603). On February 15, 1955, the defendant was 
sentenced to a term of 4 months to 1 year and 1 day, in each of the afore¬ 
mentioned cases, the sentences to rim concurrently. On October 2, 1950, 
the defendant Willis C. Washington was sentenced in Fredericksburg, 
Virginia, to a term of 5 years for robbery and 5 years for breaking and 
entering. These convictions were admitted by the defendant when he took 
the stand in the above-captioned case. 

With respect to the defendant Sylvester Muse, the defendant's prior 
felony record is as follows: On June 16, 1950, the defendant Sylvester 
Muse was sentenced in Fredericksburg, Virginia, to a term of imprison¬ 
ment for 10 years for the crimes of robbery, housebreaking and grand 


larceny. 

s/ Leo A. Rover 

United States Attorney 

* * 

s/ Alfred L. Hantman 
Assistant United States Attorney 

* * * * 

United States of America : 

V8. 

Willie C. Washington 

[Filed April 11, 1955] 
Criminal No. 24-65 


MOTION FOR NEW TRIAL 


Comes now defendant, Willie C. Washington, by and through counsel 
and moves this Honorable Court for a new trial, and for reasons therefor 
states as follows: 

1. The same be required in the interest of justice. 

2. The verdict of the jury was contrary to the weight of the evidence. 

3. The verdict of the jury is not supported by substantial evidence. 



4. Newly discovered evidence should warrant the granting of a new 


trial. 


5. Substantial errors during the course of the trial herein should 
warrant the granting of a new trial. 

6. For such other and further reasons as might be advanced at the 
time of the hearing of this Motion. 

s/ Everett M. Raffel _ 

Attorney for Defendant 
Willie C. Washington 
1333 G Street, N. W. 

Washington 5, D. C. 

Republic 7-4430 


♦ * 

* 

* * * 

United States : 


[ Filed May 6, 1955] 

vs. 


Criminal No. 24-55 

Willis C. Washington : 


Charge: 22 DCC 1801, 3601 

Defendant : 




On this 6th day of May, 1955, came the attorney of the United 
States; the defendant in proper person, and by his attorney, Everett 
Raffel, Esquire; whereupon the defendants motion for a new trial, 
coming on to be heard, after argument by counsel, is by the Court 
denied. 

The defendant is remanded to the District Jail. 


Present: 


By direction of 

Burnita Shelton Matthews 
Presiding Judge 
Criminal Court # Six 

HARRY M. HULL, Clerk 

By s/ James S. Gardiner, Jr. 
Deputy Clerk 


United States Attorney 

By Joel Blackwell __ 

Assistant United States Attorney 


E. Markwalter 
Official Reporter 
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97 United States of America : [ Filed May 6, 1955] 

v. * Criminal No. 24-55 

Willis C. Washington : 

On this 6th day of May, 1955 came the attorney for the government and the 

defendant appeared in person and by counsel, Everett Raff el, Esquire. 

It is adjudged that the defendant has been convicted upon his plea of 

not guilty and a verdict of guilty of the offense of Violation of Sections 1801, 

as charged 

3601, Title 22, D. C. Code, / and the court having asked the defendant 
whether he has anything to say why judgment should not be pronounced, 
and no sufficient cause to the contrary being shown or appearing to the 
Court, It Is Adjudged that the defendant is guilty as charged and convicted. 

It is Adjudged that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for impri sonment 
for a period of Fifteen (15) months to Forty-Five (45) months. 

It is Ordered that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and 
that the copy serve as the commitment of the defendant. 

s/ Bumita Shelton Matthews _ 

United States District Judge 

****** 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


1 IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT 0 F COLUMBIA 


UNITED STATES OF AMERICA 

V. 

WILLIS C. WASHINGTON, 

Defendant. 


Criminal No. 24-55 


3 


Washington, D. C. 
February 11, 1955 

Trial in the above-entitled cause commenced at 11 a.m., before 

Honorable Burnita Shelton Matthews, District Judge, and a Jury. 
****** 


PROCEEDINGS 


THE DEPUTY CLERK: Case of United States against Willis 
C. Washington. 


* * * * * 


OPENING STATEMENT ON BEHALF OF THE GOVERNMENT BY 

MR. HANTMAN 

MR. HANTMAN: May it please the Court, and ladies and gentlemen 
of the Jury: 

As her Honor told you a few moments ago, this is the case of the 
United States versus Willis C. Washington, in which the Government charges 
the defendant in a two-count indictment of the crimes of housebreaking and 
the possession of implements of crime. 

In support of the two-count indictment, the Government proposes to 
prove the following facts: 

That Mr. Compton, the owner of Compton's Market, which is a grocery 
store located at 2712 - 11th Street, Northwest, in the District of Columbia, 
that at some time around 12:50 a. m. on the morning of December 1st, 1954, 
police officers, members of the Metropolitan Police Department, namely, 

_!_J 
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Officers Gilliam and Mazare, attached to the Number 10 Precinct, received 
a radio call to proceed to the grocery store that was owned and operated by 
Mr. Compton. 

When they got on the scene, the evidence will show that a lock which 

4 had been placed on the shed, a motor shed, full to the rear of Mr. Compton 1 s 
grocery had been broken off and was on the floor. The door was askew. 

The two officers entered the premises and found the defendant Willis C. 
Washington there inside this motor shed. Right next to him lay the burgler 
tools or two crowbars, which will be later identified as implements of crime, 
right at his feet. 

The evidence will show that Mr. Washington was asked what he was 
doing there and what he proposed to do with these burgler’s tools. He could 
give these officers no satisfactory explanation. When I have proven these 
facts, I might say to you members of the jury that my associate, Mr. 

Hannan, will examine these witnesses whom I have just told you about. 

When these facts, as I have outlined them to you have been proven, I shall 
reappear before you at the conclusion of this case and ask that you bring 
back a verdict of guilty as charged in the two-count indictment now pending 
against the defendant Willis C. Washington. 

MR. HOWARD: We reserve. 

****** 

5 WILLIAM R. COMPTON 

was called as a witness by and on behalf of the Government, and, being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. HANNAN: 

Q. Will you state your full name? A. William R. Compton 
Q. Where do you reside? A. 2712 - 11th Street Northwest. 

Q. That is in Washington, D. C. ? A. Washington, D. C. 

Q. Are you in business for yourself ? A. Yes, sir. 

Q. Where is your business establishment located? A. 2712 - 11th 
Street Northwest. 

Q. Calling your attention to November 30th, 1954, at approximately 


9 p. m., where were you at that time? A. I was leaving the store about 
9:00. 

! 

Q. The store — by that you mean Compton’s Market? A. Yes. 

Q. Which you own? A. Yes, sir. 

6 Q. And that is located at 2712 - 11th Street Nbrthwest and is in the 
District of Columbia? A. Yes, sir. 

Q. In closing the store on November 30th at approximately 9 p. m., 
would you tell the Court and the ladies and gentlemen of the jury exactly 
what procedure you follow in closing? A. Well, the lock was broke. I 
keep it locked all the time; locked all the time. 

Q. Before closing the establishment did you check the doors of your 
store? A. Yes, sir. 

Q. Is there a rear door to your store? A. Yes, sir. 

Q. Where is that located? A. That is located in the alley. 

* * * * * * 

BY MR. HANNAN: : 

Q. Would you describe the kind of a room as it pertains to the door ? 

7 A. We have a side room there. It is the motor room. All the motors are 
in it. Of course, from the alleyway it looks like vhen you go in that room 
you go in the store but you go in the motor room. A door up goes in my 
stock room. 

THE COURT: What is that? 

THE WITNESS: Further up from your motor room. 

BY MR. HANNAN: 

Q. That door on the motor room — how do you lock that door? A. 
Lock it with a lock, snap lock. 

Q. You lock it from the inside or the outside? A. Outside. 

THE COURT: You lock it with a key or does it have a kind of lock that 
you push something? THE WITNESS: Push it to go. When you unlock it you 
have to have a key. 

****** 


i 
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8 Q. Mr. Compton, I show you Government’s Exhibit Number 1 marked 
for identification and ask you if you can identify that. A. Yes, sir, I can 
identify that. That is a lock that belongs to me. * * * * 

Q. Where did it come from, if you know? A. It come from the door 
on my motor room. 

Q. On the night of November 30th, approximately nine p.m., when 
you left your store, to your knowledge was that lock on the door of your 
motor room? A. Yes, sir. 

Q. Was that door locked? A. Yes, sir. 

Q. In examining the motor room, did you check that door on that 
night? A. Yes, sir; checked to see if it was locked. 

Q. In checking the door in the motor room, could you tell us what 
was in the motor room? A. Wasn’t nothing in the motor room except the 
six motors for the cases. 

Q. Are there any toilet facilities in that room? A. No, sir; hot 
water heater near there. 

9 Q. Were there any tools in that room? A. No, sir. 

****** 

Q. Mr. Compton, I show you what has been narked as Government’s 
Exhibit Number 2 for identification and ask you: What are those? A. Crow¬ 
bars. 

Q. Have you ever seen them before? A. I seen them when they brought 
them down to the court house. 

Q. Are they yours? A. No, sir. 

Q. To your knowledge were they ever in your motor room? A. No, 

sir. 

Q. When you closed the store on November 30th at approximately 
9 p.m., were they in your motor room? A. Not as I know of. 

Q. Do you know the defendant Willie C. Washington? A. I don’t know 

him. It seems like I have seen him in the store before. 

****** 
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10 Q. Did you ever give the defendant Washington permission to go in 

your motor room or into your store after it was closed? A. No, sir. 
****** 

CROSS EXAMINATION 

BY MR. HOWARD: 

11 Q. Can you testify to her Honor and the jury that this defendant did 
go in that store of your own personal knowledge? A. No, sir, I couldn’t. 

Q. You don’t know? A. No, sir. 

Q. You don’t know who went in? A. No, sir. 

MR. HANNAN: I would like to ask one further question that I failed 
to ask on direct examination. 

THE COURT: Very well. 

MR. HANNAN: Did there come a time when the Metropolitan Police 

Department contacted you on December 1st? 

* * * * * * 

THE WITNESS: Yes, sir. 

MR. HANNAN: Did you go to your store on December 1st, 1954? 
THE WITNESS: I went the next morning. 

MR. HANNAN: At what time was that? 

THE WITNESS: 8 o’clock. 

****** 

12 MR. HANNAN: Are you certain whether that was December 2nd? 
THE WITNESS: I am not positive, but I think they broke in December 

1st. 

****** 

MR. HANNAN: Mr. Compton, did you go to your store on 
December 1st, 1954? 

THE WITNESS: Yes, sir; every day. 
****** 

MR. HANNAN: Mr. Compton, when you went back to your store 
following the time you closed it on November 30th, what did you find that 
may be unusual ? 

****** 
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12 


MR. HANNAN: When you returned to the store did you see anything 
unusual? 

THE WITNESS: Yes, sir. I knew that somdbody had broke in. I went 

right to the motor room and it was open. 

****** 

ROBERT L. GILLIAM 

was called as a witness by and on behalf of the Government, ***** 

14 DIRECT EXAMINATION 
BY MR. HANNAN: 

Q. Would you state your name? A. Robert L. Gilliam. 

Q. Where are you assigned? A. Number 10 Precinct, Metropolitan 
Police Department. 

Q. Are you a police officer? A. Yes. 

Q. Directing your attention to December 1st, 1954, at approximately 
one a.m., did you respond to a police call to go to 2712 - 11th Street North¬ 
west, Washington, D. C. ? A. Yes, sir, I did. 

Q. Did you go there? A. Yes, sir. 

Q. And what, if anything, did you find? A. In Compton’s Market at 
2712 - 11th Street — and I arrived on the scene. I checked the front door 
and it was locked; and went to the rear and found the rear door broken into, 
of 2712 - 11th Street. 

Q. What, if anything,did you do when you saw that? A. I noticed 
the door was ajar and my partner and I went inside and found two defendants 
-- two men. 

Q. Who did you find there? A. Willis Washington and I believe the 

15 other name was Muse? ***** 

MR. HANNAN: May the record show the officer pointed out Defendant 
Washington ? 

THE COURT: You identified this defendant as Washington ? 

BY MR. HANNAN: 

Q. When you responded to the call, who was with you? A. Officer 


Mazaro. 
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Q. When you went to the rear of 2712 - 11th Street Northwest, what 
besides the two defendants did you see there? A. Later on we found two 
bars lying on the floor. 

Q. When you say later on, when do you mean? A. I mean after 
checking around. It was very dark around, after looking around. 

Q. Were the defendants there when you located the two bars? A. No, 

sir. 

Q. I show you Government’s Exhibit Number two marked for identifi¬ 
cation and ask you if you have ever seen those bars before? A. Yes, sir. 

16 These are the two bars we got in the store. 

Q. How do you know that? A. By my initials, TT R. L. G.’’ marked on 
each one. 

Q. Have you examined them to see that your initials are marked on 
there, Officer? A. Yes, sir, they are on all three of them. 

Q. Where did you find those two bars in relation to the def^iijant 
Washington? A. They were inside the store lying on the floor. 

Q.- In what part of the store? A. I would say right in the middle of 
the floor, in the middle of the room rather. * * * * * 

Q. What was he doing at that time? A. They were just standing in 
there when we arrived. 

Q. Did you ask the defendant Washington anything concerning the 
bars? A. Yes, sir. He denied them belonging to him. 

Q. What did you ask him about the bars ? A. I aksed him where the 
bars came from and he said he didn’t know anything about them. * * * * 

17 Calling your attention to Exhibit Number 1 for identification, where 
did you see that before ?**♦** 

Q. Where did you see that lock before? A. It was on the outside of 
the door laying in the alley. 

Q. Did you find it? A. Yes, sir. 

Q. Are your initials on that? A. Yes, sir. 

Q. You have looked to determine that, have you? * * ♦ * * 

Q. What was the condition of the door when you looked at it? A. It 
is one of those type doors that have a latch and the lock hooks over there 
and the lock had been broken off. I didn’t notice too much damage to the 
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door at the time. 

Q. Did you ask the defendant Washington why he was in the premises ? 
A. Yes. I did. And he denied being in there. 

18 Q. Where was he when you questioned him? A. At the station, 

Number 10. 

Q. Where did you first see the defendant Washington, the defendant? 

A. Inside the store. 

Q. Officer Gilliam, do you know what crowbars are normally used 
for? A. In police experience usually for housebreaking, to pry doors with. 
Q. How long have you been a policeman? A. Seven years. 

Q. Have you handled housebreaking cases before? A. Yes, sir, I 

have. 

Q. Can you tell us approximately how jnany ? A. I would say fifteen 
or twenty. * * * * * 

Q. Officer Gilliam, is it your experience or in your experience could 
those crowbars be used for an illegal purpose? A. Yes, sir. 

Q. What purpose is that? A. I would say for opening doors. 

19 Q. Was Muse there when you saw Defendant Washington? A. Yes, 
sir, he was. 

Q. Did you question Muse in the presence of the defendant Washington ? 
A. Yes, I did. 

Q. What did Muse say? A. Muse admitted being in there and stated 
he had gone in there to go to the bathroom. 

MR. HOWARD: What is that last statement? 

MR. HANNAN: Muse stated he had gone in there to go to the bathroom. 
BY MR. HANNAN: 

Q. Officer Gilliam, did you look around in that room where you first 
saw the defendants? A. Yes, I did. 

Q. Were there any bathroom facilities in that room? A. No, sir, 
there was not. 

Q. Did you ask either of the defendants how he got into that room ? 

A. Yes; but they denied breaking in. Muse stated that the door was ajar 
when he went in. 
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MR. HANNAN: That is all. 
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CROSS EXAMINATION 

BY MR. HOWARD: 

****** 

Q: Isn’t it a fact that you are in error and you weren’t galled out to 
that place at all that night ? The officers called to that place were from 
Number 13? A. They were. 

Q. You are not among that number ? A. I responded on the call also. 
Q. You told her Honor and the ladies and gentlemen of the jury that 
you went out to that place that night? A. Yes, I did. 

Q. Isn’t it a fact that the first time you ever saw this defendant was 
when he was down at the precinct? A. No, sir. 

Q. You say you went out ? A. I did. 

Q. You told the ladies and gentlemen of the jury and the Court that 
crowbars are used for breaking in places. Did you mean by that that is 
the special use of a crowbar? A. No, sir. 

Q. Would you say that a crowbar is an instrument of a mechanic in 
house building or the erection of housing? A. It is used for several things. 

Q. But it is an instrument that is especially used by criminals? 

A. That is correct. 

Q. Did you ever see this defendant at the precinct? A. I did. 

Q. Where was it you got the crowbars? A. Where did I get them? 

Q. Yes. A. Inside the store, 2712 - 11th Street. 

Q. When you got out there you say you found this man in the store ? 

A. That is correct. 

Q. And you found Muse in the store? A. That is correct. 

Q. And you still say that you are one of the officers that went to the 
scene? A. Yes, sir. 

* * * * * * 
Thereupon, 

FRANK J. MAZARO 

was called as a witness by and on behalf of the Government, 
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DIRECT EXAMINATION 

BY MR. HANTMAN: 

Q. Will you state your full name and assignment? A. Frank J. 
Mazaro, attached to Number 10 precinct. * * * * * 

Q. Directing your attention to December 1st, the early hours of 
December 1st, 1954, did you respond to a call to come to Comptpzjfge 
Market at 2712 - 11th Street Northwest? A. Yes, sir. * * * * * 

Q. Were you with anyone at that time? * * * * * A. Officer 
23 Gilliam. 

Q. What, if anything, did you do when you and Officer Gilliam arrived 
on the scene? A. We arrived in front of the market. We checked the front 
door and it was locked. We went immediately to the rear alongside and we 
found the door ajar. 

Q. Which door is this you are speaking of ? A. It is the door leading 
into a room, a motor room, alongside the market. It is adjacent to the rear 
of the market. 

Q. Did you happen to notice the condition of the door in the rear ? 

A. No. It is made out of wood. 

Q. What, if anything, did you do when you noticed that the rear door 
was ajar in these premises? A. We went in. * * * * * 

Q. What, if anything, did you see when you and Officer Gilliam 
entered the premises? * * * * * A. To individuals named Washington 
and Muse. ***** 

MR. HANTMAN: May the record show the defendant has been identi¬ 
fied by the witness ? 

THE COURT: Yes. 

Q. When you saw the defendant Washington along with an individual 
named Muse in the premises, what, if anything, did you do? A. They were 
standing alongside each other. They were taken down to the station. I 
didn't carry any conversation on with them. 

Q. Did you see what, if anything, they were doing? A. No, sir. 

* * * * * 

25 Q. Other than the use of your own flashlight you had no other lighting 
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facilities? A. No. 

Q. I would like to show you what has been marked Government’s 
Exhibit 1 for identification, which is this lock, and ask you whether you have 
seen this lock before. A. Yes. 

Q. Where did you first see that lock ? A. The lock that Private 

i 

Gilliam picked up in the alley in front of the entrance of the room. 

i 

Q. When did you see Private Gilliam pick up that lock? A. When 
we were searching the area for the other implement^. 

Q. What other implements are you referring to? A. These two 
crowbars. 

S 

Q. Those two crowbars have been marked Government Exhibit 
Number 2. When and where did you first see the twp crowbars, Govern¬ 
ment’s Exhibit Number 2? A. In searching the premises. 

Q. Where in the premises did you see those crowbars? A. Inside 
the rear of the door, in back of the door. 

i 

Q. How far inside the premises? A. About two feet. 

Q. Where was the defendant Washington in relation to the crowbars ? 

A. Well, they were taken out. They were not inside. 

Q. How far from the crowbars, where you first saw the crowbars, 
was the defendant Washington? A. I will say two feet. 

i 

Q. Did you or officer Gilliam in your presence question the defendant 

about these crowbars? A. I believe he was questioned, not in the premises. 

! 

Q. Did there come a time that either you or Officer Gilliam questioned 
this defendant about these crowbars ? A. I can’t recall because I was 
immediately put in a scout car. We went back in service. Officer Gilliam 

j 

took care of all the facts and matters of the case. 

I 

Q. You weren’t there when Officer Gilliam questioned him? A. No, 

sir. 

MR. HANTMAN: I have no further questions of this witness. 

CROSS EXAMINATION j 
BY MR. HOWARD: * * * * * 

Q. Instead of you and Officer Gilliam, weren’t the officers who were 
sent out from Number 13? A. There were a number of scout cars that 
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arrived; yes, sir. 

Q. And that you and Officer Gilliam were not the officers who went 
out there? A. We were there; yes, sir. 

Q. How? A. By radio. 

Q. Wasn T t the first time you saw this defendant when they had brought 
him in under arrest, the next day? A. No, sir. 

Q. Don’t you know prior to that you had never seen this defendant 
in your life? A. Yes, sir. 

Q. Don’t you know you didn’t see him out there at this place? A. I 
seen him out there at that place. 

Q. Don’t you know that you did not take any crowbars from him? A. 

I took them right from the premises inside that room. 

****** 

28 REDIRECT EXAMINATION 
BY MR. HANTMAN: ***** 

29 Q. Did Officer Gilliam search them? A. Yes, sir. ***** 

Q. When they were searched, what, if anything, was found? A. I 

couldn’t tell you. I didn’t see anything. ***** 

MR. HANTMAN: The Government will offer in evidence Government’s 
Exhibit Numbers 1 and 2. 

THE COURT: Admitted. 

30 (Government’s Exhibits Numbers 

1 and 2 were received in evidence.) 

MR. HANTMAN: That is the Government’s case, and the Government 
rests. * * * * * 

WILLIS C. WASHINGTON 
the defendant, took the stand on his own behalf, 

DIRECT EXAMINATION 

BY MR. HOWARD: 

Q. Give your name to the court reporter and speak up so her Honor 
and the Jury can hear you. A. Willis C. Washington. 

Q. You have heard the testimony of these officers, that on the night 
of November 30th, they went out to the store of Mr. Compton and found you 
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and a man by the name of Muse in that store. Did you ever see these 

officers that night? A. Yes, I did see them, that morning. 

! 

Q. What? A. I saw those two officers that morning. 

Q. Were out at this store that night? A. Yes, sir, I was there. 

* * * * * 

31 Q. What were you doing there? A. I left work at 12 o’ clock. I work 
at 14th and Buchanan. That is a service station. * ♦ * ♦ * I go down 11th 

Street. At the corner of 11th and Harvard I met a friend of mine, Sylvester 

i 

Muse. I stops to pick him up to give him a lift home, which he lives — I 
could be mistaken — I think he lives in the 2100 block of Vermont Avenue 
Northwest. I offered him a lift. He had been drinking and we rides down 
the street a little ways and he asks me to stop because he was sick. I 
stopped my car and he gets out and walks in this alley. He stays in the 
alley so long that I gets out of the car to go to the alley to see what is wrong 
with him. When I walks in the alley one policeman walks behind me in the 
alley and shines his light on me and tells me to raise my hand and back up 
against the wall. 

Q. I will ask you to state to her Honor and these ladies and gentlemen 

i 

32 of the jury whether or not you went in Mr. Compton’s store. A. I did not. 

j 

Q. You didn’t go in that store that night? A. No, sir. 

i 

Q. For any purpose? A. No, sir. 

Q. And did you ever see these officers come but there who took the 
witness stand? A. I never saw those officers in the I street in my life to 
know them. j 

i 

Q. Did you ever see them out there that night to arrest you? A. No, 

sir. 

Q. They did not arrest you? A. No, sir. 

Q. Who were the officers that arrested you? A. I cannot give you 

j 

the name. I can tell you they were from the 13th Precinct. 

Q. Can you give the jury as near as you can tlie description of the 

officers? A. Yes, sir. One of them, the one that was driving the auto, 

| 

approximately he weighed two hundred pound. He was about six feet tall. 
The other one was the little officer there, — I can’t call his name, but he 
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was exactly the size of that one, the little dark-haired officer right there. 

Q. Was that the only police — A. No, sir. There was another 
policeman. I am not sure, but I think he is a next policeman. He is a 
colored policeman. He was in the private auto, two-tone green 1953 
Oldsmobile. 

Q. Did you ever have either one of these crowbars? A. No, sir. 

Q. Did you ever use either one of them? A. No, sir; not to my 
knowledge. 

Q. Did you ever own either one of them? A. Not to my knowledge. 

Q. Were they in your possession? A. No, sir. 

Q. Never were in your possession? A. No, sir. 

Q. Did you see the officers take them? A. No, sir, I didn’t. 

Q. You didn’t even see them take them? A. No, sir, I didn’t. ***** 

34 Q. Did you unlock any door down at Mr. Compton’s place? A. No, 
sir. 

Q. Did you have any key to fit his lock? A. No, sir. 

Q. Did you break into that store? A. No, sir. 

Q. Or enter it for any purpose? A. No, sir. 

Q. Have you ever been in that store? A. No, sir; never in my life. 

Q. Never been in that store? A. No, sir. 

Q. You are telling the Court and the ladies and gentlemen of the jury 
the truth when you say that this man got out of your car and went into the 
alley and stayed so long that you went to look for him and it was then that 
you were arrested? A. Yes, sir. * * * * * 

CROSS EXAMINATION 

BY MR. HANTMAN: 

35 Q. Where did you say you worked? A. 14th and Buchanan, Amoco 
Service. 

Q. How far is that from 2712 - 11th Street Northwest? A. It is 
approximately — I would say from 12 to 15 blocks. 

Q. When you left your place of employment; you say you work at a 
filling station? A. Yes, sir. ***** 

Q. Where was it that you met the co-defendant in this case, Sylvester 
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Muse? A. 11th and Harvard Street Northwest. 

Q. How far is 11th and Harvard from 2712 - 11th? A. Approximately 
three or four blocks. 

Q. Do you know Sylvester Muse well? A. Yes, sir, I do. 

Q. Good friend of yours? A. Has been. 

Q. How long have you known Sylvester Muse? A. Approximately 
eight years. 

****** 

36 Q. How far down the street did you get when you say Sylvester Muse 
became ill? A. Approximately two or three blocks. 

Q. Did you notice that he was ill when he got in the car? A. I 

noticed that he had been drinking. 

****** 

37 Q. After you had Sylvester Muse in the car where again did you stop 
the car ? A. I stopped the car about, say, three cars from the corner — 

I am not sure of the street — I think it is Graham Street — I am not sure. 

It was a corner there. It was in the 2700 block. 

Q. Three blocks from which corner, the 2700 block of 11th Street? 

A. I dropped 2700 block, three cars from the corner. ***** I said 
I thought it was Jerome, Graham, whatever it is, or something. It is a 
street there. I stopped three cars from the corner there, which is the 
2700 block of 11th Street.. What the street’s name is I couldn’t tell you, 
to be frank with you. 

Q. So you and Sylvester Muse were in the vicinity of the 2700 block 

38 of 11th Street on the early hours of December 1st, weren’t you? A. Yes, 
sir. 

Q. Now, when Sylvester Muse got out of the car which way did he 
go? A. He went down the street and into an alley. 

Q. At the time Sylvester Muse went down in this alley was he carry¬ 
ing these crowbars ? A. If he were I didn’t know it. 

Q. You didn’t see him? A. No, sir. ***** 

Q. There came a time after Sylvester Muse left the car that you got 
out of the car, didn’t you? * * * A. That was approximately somewhere 
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between seven and eight minutes, I would say; I couldn T t be sure. 

Q. Did you know where Sulvester Muse had gone? A. I knew he had 
went into the alley; that is all. 

Q. So you followed him up this alley; is that right? A. That is right. 

Q. That was pretty close to Mr. Compton T s Market, wasn’t it? A. 

39 Mr. Compton’s Market sets on the corner of the alley. * * * * 

Q. By the way, you have patronized Compton’s Market? A. Never 
been in there in my life. * * * * 

Q. When you went up this alley how far did you get? A. I got 
approximately four steps into the alley. 

Q. Where was Sylvester Muse at that point? A. I couldn’t tell you. 

Q. Was that the point at which the officer came up to you? A. He 
came in the alley right behind me. 

Q. And shined his searchlight in your face? A. That is right. 

Q. What did he say to you and what, if anything, did you say to him ? 
A. He said ’’Raise your hands and back against the wall”, and then he said, 
’’Where is your buddy?” I said, ”Who?” I said ’’You mean the fellow that 
came in the alley?” He said, ”Yes. ” I said, ”He is in here somewhere. 

40 He came in here. ” So the other came around the corner then and he told him 
to hold me and the one came behind me went up the alley. 

Q. Did there come a time they brought Sylvester Muse and confronted 
you with him? A. Yes. 

Q. Did you hear Sylvester Muse say he was in Compton’s Market? 

A. I didn’t hear him say that. * * * * 

Q. By the way, when you were arraigned before the U. S. Commis¬ 
sioner did you see that officer there then? A. No, I didn’t. 

♦ * .* * * * 

41 BY MR. HANTMAN: 

Q. Now, Mr. Witness, your name is William Cephas Wadington? 

♦ * .* * * * 

42 Q. It is Willis Cephus Washington? A. You are correct. 

Q. Are you the same Willis Cephus Washington who was convicted 
of four counts of petty larceny on December 11th, 1944? A. I can’t 


23 


remember. I don't know. I couldn't say. 

Q. See if this refreshes your recollection. Do you recall being 
arrested for that offense by Officer Clerk of the Metropolitan Police Depart¬ 
ment? A. No, sir. 

Q. Are you the same Willis Cephus Washington who was convicted of 
unauthorized use of an auto on December 12th, 1944? A. That is correct. 

Q. Are you the same Willis Cephus Washington who was convicted 
of the crime of grand larceny on April 2nd, 1948? A. I can't remember. 

Q. You can't remember ? A. No. 

Q. Do you recall being arrested by Officer Gossman in that connec¬ 
tion? A. If I did, I don't remember. 

43 Q. Are you the same Willis Cephus Washington who was convicted 
in Fredericksburg, Virginia, for breaking and entering and grand larceny 
on January 23rd, 1950? A. Iam. 

MR. HANTMAN: I have no further questions. ** ** * 

MR. HOWARD: The defense rests. 

****** 

JUDGE'S CHARGE TO THE JURY 

THE COURT: Ladies and gentlemen of the Jury: 

You, and you alone, are the judges of the facts in the case. You are 
to determine what the facts are from the evidence. The evidence consists 

44 of the testimony of the witnesses who took the stand here before you and the 
exhibits in the case. The fact that the defendant has been indicted is no 
indication of his guilt. The only purpose of an indictment is to inform the 
defendant of the charge or charges against him and to place him on trial. 

An indictment is not evidence. We have in our law what is known as 
the presumption of innocence. The accused is presumed to be innocent, hi 
this case it means that the law presumes that Willis C. Washington did not 
commit the housebreaking charge and did not have in his possession the 
implements of crime alleged* 

You should keep this presumption of innocence in mind in such a way 
as to cause you to find him not guilty unless the Government establishes by 
the evidence to your satisfaction and beyond a reasonable doubt the guilt of 
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the defendant as to a charge or charges in the indictment. If, after an 
impartial comparison and consideration of all the evidence in the case you 
can candidly say to yourself that you are not satisfied of the defendant’s 
guilt, then you have a reasonable doubt; but if after such impartial compari¬ 
son and consideration of all the evidence in the case you can candidly say to 

45 yourself that you have an abiding conviction of the defendant’s guilt, such as 
you would be willing to act upon in the more weighty and important matters 
of life relating to your own affairs, then you have no reasonable doubt. The 
law says that if you have a reasonable doubt you are to give the benefit of 
that doubt to the defendant and find him not guilty as to any charge as to 
which you entertain such reasonable doubt. 

You are not only the judges of the facts in the case but you are the 
judges of the credibility of the witnesses who appeared here before you. 

That means that you are to determine to what extent to believe each witness 
who appeared here before you. 

In determining the credibility of a witness you may take into considera¬ 
tion the demeanor of the witness on the stand, whether the witness impressed 
you as a truth-telling individual or the contrary. 

You may take into consideration the probability or improbability, the 
reasonableness or unreasonableness of the testimony of a witness in deter¬ 
mining whether it is accurate or the contrary. In this case you will recall 
that it was brought out that the defendant heretofore has been convicted of 
certain criminal offenses. 

46 You are not to infer that because he has heretofore been convicted 
of certain criminal offenses that therefore he is guilty in this case. 

As I said, you are not to infer that. The only purpose for which you 
are permitted to know of the convictions of the defendant heretofore is in 
connection with his credibility as a witness. In other words, you may con¬ 
sider that along with the other factors that I have mentioned in passing upon 
his credibility as a witness in this case. 

You may take into consideration his interest in the case also in passing 
upon his credibility. You may take into consideration the employment of 
the police officers who testified in determining their credibility. 
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You may take into consideration all those human factors shown by the 
evidence which people take into consideration when they come to determine 

the difference between truth and untruth or truth and half-truth. 

I 

The indictment in this case is in two counts. The first count charges 
that: | 

"On or about December 1, 1954, within the District of 

i 

Columbia, Willis C. Washington entered the store of William 
R. Compton with intent to steal the property of another. " 

47 You are told that Count 1 of the indictment, which is the housebreaking 
count, has been brought under the law of the District! °* Columbia, which 
reads as follows: 

,T Whoever shall break and enter or enter without breaking, 
any dwelling or apartment, room, house or building with intent 
to commit any criminal offense shall be punished as the statute 
provides." I 

You will note that intent is an essential element of the offense. 

Intent is an operation of the mind and there is ho way whereby you 

may see the human mind operate. 

_ i 

The only way that you are able to judge of intent is by the circum¬ 
stances, that is, what a person does, and from the surrounding circum¬ 
stances you infer what intent there was, if any. 

The second count of the indictment charges that: 

i 

"On or about December 1, 1954, within tbe District of 

j 

Columbia, Willis C. Washington did have in his possession 
implements that are usually employed and reasonably may be 
employed in the commission of a crime, that is, two crowbars, 
and being unable to satisfactorily account for the possession of 
said implements." 

You are told that that count, Count 2, which deals with implements of 
crime has been brought under a statute recently passed by the Congress and 

48 this statute provides as follows: 

"No person shall have in his possession in the District 
of Columbia any instrument, tool or other implement that is 
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usually employed or reasonably may be employed in the 
commission of any crime if he is unable satisfactorily to 
account for the possession of the implement. " 

Then it goes on to say that: 

T ’Whoever violates that provision shall be punished 
as the law provides. " 

That is the law under which Count 2 of the indictment has been drawn. 
You are permitted to take with you to the jury room the indictment in this 
case. But as I said, the indictment is not evidence. 

You are permitted to take it with you to the jury room only for the 
purpose of informing yourselves as to the charge or charges, and you may 
refer to it. 

You will note in looking at this indictment that two persons are named 
-- Willis C. Washington and Sylvester N. Muse. 

You are not concerned with Sylvester N. Muse. The only defaidant 
before yauasWillis C. Washington. 

You are to render as to Willis C. Washington a verdict on each count 
of this indictment and your verdict may be either guilty or not guilty, depend¬ 
ing upon what you find the facts to be. 

The defendant in this case took the stand. He testified that he did not 
enter the store of Mr. Compton. If you believe that he did not enter the 
store of Mr, Compton then he would be not guilty under Count 1. 

You may find the defendant guilty if you find from the evidence beyond 
a reasonable doubt that on or about December 1, 1954, within the District 
of Columbia that Willis C. Washington did enter the store of William R. 
Compton with intent to steal. 

Otherwise your verdict would be not guilty. 

As to the second count of the indictment, the defendant states that he 
did not have possession of the implements of crime; that is to say, these two 
crowbars. If you believe his testimony that he did not have possession of 
these crowbars, then he would not be guilty under Count 2 of the indictment. 

You may find him guilty of Count 2 in the indictment if you find beyond 
a reasonable doubt that on or about December 1st, 1954, within the District 
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of Columbia, said Washington did have in his possession implements that 

50 are usually employed and reasonably may be employed in the commission 
of a crime; that is, two crowbars; and being unable to satisfactorily account 
for the possession of said implements. Are there any objections or requests? 

MR. HOWARD: We are satisfied. 

MR. HANTMAN: May we approach the bench? 

(Bench Conference:) 

****** 

51 MR. HANTMAN: I would say this: 

• If your Honor feels that the defense counsells objection is well taken, 

I would rather not have your Honor mention anything about it. 

THE COURT: I think that they would know that possession. I thought 
that you felt they might be confused by the fact that the officers didn’t see 
them at first and it was only after the defendants left. 

MR. HANTMAN: Of course the testimony in this case is that the 
crowbars are found two feet from the defendants. 

THE COURT: From where they were. 

MR. HANTMAN: I am a little confused on that point. The thing the 
Government is concerned with is that this jury may take a too liberal inter¬ 
pretation of the word, ’’possession. ” If your Honor feels that defense 

52 counsel’s objection is sound, I would rather not have you remind them. 

THE COURT: I think they understand that. 

MR. HANTMAN: I trust not only your Honor’s judicial ability but 
your intuition as a lady as well. 

(Open Court:) 

THE COURT: Ladies and gentlemen: You may now retire. Give to 
this matter the same conscientious consideration that you would any matter 
of importance in your life. 

(Thereupon, at 12:45 p.m., the jury retired for deliberation.) 

(At 2:20 p.m., the jury returned to the courtroom, and the 

following proceedings were had:) 

THE DEPUTY CLERK: Has the jury agreed upon a verdict? 

THE FOREMAN: Yes. 


i 
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THE DEPUTY CLERK: What say you as to the defendant Willis C. 
Washington on the first count of the indictment? 

THE FOREMAN: Guilty. 

THE DEPUTY CLERK: On the second count of the indictment? 

THE FOREMAN: Guilty 

THE DEPUTY CLERK: Members of the jury, your foreman says that 
53 you find the defendant Willis C. Washington guilty as indicted, and that is 
your verdict, so you, each and all? 

(The Jury answered in the affirmative.) 

(The Jury was polled, and all members individually answered in the 
affirmative.) 

O 


[ Filed May 26, 1955] 

54 The above-entitled case came on for hearing on motion at 11 o'clock 
a.m., on Friday, May 6, 1955, in the United States District Court for the 

District of Columbia, in the Courthouse, at Washington, D. C. 

****** 

55 THE DEPUTY CLERK: United States versus Willis C. Washington. 
MR. RAFFEL: Your Honor, this is a motion for a new trial on a 

matter which was heard by the Court and jury on February 11, 1955. ***** 
MR. RAFFEL: The grounds of the motion, Your Honor, are as 
follows: 

No. 1, subsequent to the trial, and I was not trial counsel, I had dis¬ 
covered evidence in the records of the police department which is in direct 
conflict with the testimony of the two police officers and the owner of the 
store in question. 

****** 

56 Your Honor, the offense report shows, where it says time and date 
of occurrence, p.m., 11-30; 12:50 a.m., 12-1-54, 

THE COURT: Well, what does that have to do with this 9 o'clock? 
That is the time he said he left the store. 

MR. RAFFEL: That is not what the offense report; shows. This is 
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a report from Compton made in person to Gilliam, one cf the two police 
officers who testified. That states that he didn’t leave the store at 9 p.m., 

It states he left the store at 2 p.m. 

THE COURT: Whereabouts? ! 

i 

MR. RAFFEL: At the line that says, time and date of occurrence, and 
I believe it is the lefthand side of the paper the clerk handed to Your Honor. 

THE COURT: I do not think this necessarily shows any conflict. In 
his testimony he said he left the place at 9 o’clock, and I take it that this is 
57 supposed to be the time of the occurrence that is the subject matter of the 


indictment. 

* * * * * * 

MR. RAFFEL: .Now on personal observation, which I myself 


made this week, the lock which is on that shed door would cost in the area 
of 15 tar 25 cents, and a Woolworth type of lock. 

THE COURT: Mr. Raffel, what in the world has something on the door 
now, a lock on the door now, got to do with the lock that was on the door 
then? 

58 MR. RAFFEL: Because it was the same or similar type of lock. 

THE COURT: I do not know whether it was or not. That is what you 

say. 

MR. RAFFEL: Well, I believe. I don’t know if the exhibits are here. 

THE COURT: There is nothing in the testimony to that effect. 

MR. RAFFEL: .Now, on the question of what is in the motor 

room, he says nothing except six motors. Again, I can only relate the 
present situation in the motor room, but nothing was gone into as to what 
was in there. What is in there now is, well, great piles of bushel baskets, 
door panels, and everything else. I can’t say that proves that the motor 
room was jammed up with other things on November 30th. I concede that 

59 to the Court. * * * * * Again referring to that offense report, which I 
have placed before the Court, the official records of the police department, 
that states that the complainant was at the police department on December 
1st, at 12:50 a.m., in person, making this report to Officer Gilliam. **** 

THE COURT: I must confess that I do not see what the variance is 
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because this question was what time he went to his store on December 1, 
1954, and he said he went the next morning at 8 o’clock. 

MR. RAFFEL: Well, that is in direct conflict with him stating, 
complainant reports at 12:50 a.m., on December 1, 1954, seven hours 
before; 

Complainant reports above market entered by breaking lock off hasp 
to rear side door leading to store proper. Which was not so. As his 
testimony indicates. Nothing disturbed or missing at this time. Seven 
hours previous to his testimony about his reporting to the store the record 

60 shows he was down at the police precinct reporting the condition of the 
store. 

That is the typewritten portion in the middle of the page, complainant 
reports, and I make reference to the time and the hour and the date because 
it states date of report, 12-1-54, 12:50 a. m. 

THE COURT: Didn’t you have this report at the time? 

MR. RAFFEL: I wasn’t trial counsel, if the Court please. I will 
make no statement concerning the conduct or handling of the trial. It is 
not proper or fair. I have come into it subsequent to the actual trial, and 
these are the materials which I have accumulated. 

THE COURT: Well, the trial counsel was very able counsel. 

MR. RAFFEL: I realize that, if the Court please. I have no idea as 

to whether or not these materials were available to him. I cannot state that. 

****** 

61 Your Honor, the No. 10 precinct scout run book is on the table here, 
and I can read it directly from the book or state to the Court exactly what it 
states. 

It says this: ”12-1-54, Section A, scout car run, 101, 10th precinct. 

’’Received call, 12:15. 

"Arrived at scene, 12:17. ” 

By the way, received call and arrived at scene do not appear here, 
but that is what is at the head of the column. 

"Returned to service, 2:27. 

"11th and Girard, breaking in; two arrests, housebreaking, Gilliam 


and Mazaro." 
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****** 

62 And there would inevitably be a tremendous question in the jury's 
mind when the police officers stated that we arrived there at 1 o'clock, 
when the defendant makes no explanation for the one hour, between 12 mid¬ 
night and 1 d clock, and actually and in fact the testimony of the defendant 
is consistent with the police records, not with the police testimony. 

Because if they got there at 12:15, 12:17, his having left work at 
midnight, and what he stated occurred in the transcript was perfectly 
consistent. 

****** 

63 Now, if the Court refers again for a moment to the police offense 
report, that the Court has before it, that blue slip that you have before you, 
and there is a portion on there which states: Tools used to enter. * * * * 

It says: Tools used to enter, and the Court will see two question 
marks. For the moment, I am ab a loss to come up with any explanation 
as to how the official offense report can say or show a question mark as to 
tools used to enter, when the report states that the lock was broken off the 
hasp, internally, and the police are testifying from the stand they dis¬ 
covered the crowbars there. 

On this question of crowbars, and since I am on that particular point, 
the testimony was to the effect that the defendants were not there when the 
crowbars were obtained. 

****** 

64 The linking of the defendants to the crowbars was by questions saying: 
Where were the defendants in relation to where you later discovered the crow¬ 
bars? 

THE COURT: Didn't one of these defendants, or this defendant, didn't 
he make a statement to the police about the crowbars ? 

MR. RAFFEL: No, if the Court please. 

THE COURT: The room was dark, as I recall it. 


****** 

MR. RAFFEL: .And then that prior testimony which I cited, 


which states, and I believe it is undisputed by the Government, that the 


68 
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defendants were not present when the crowbars were discovered. 

MR. HANTMAN: The Government disputes everything counsel says. 

We concede nothing. 

****** 

69 THE COURT: How much longer will your argument be? You have 
been talking a good deal longer than I anticipated. 

MR. RAFFEL: Well, if the Court please — 

THE COURT: I think you have had 25 minutes. 

MR. RAFFEL: I would say about another 10 or 15 minutes at most. 

THE COURT: Well, if you are going to take that much longer, I will 
just have to hear these motions that are on here that will only take a few 
minutes. 

MR. RAFFEL: I am sorry, but it is very important to the defendant, 
and I would not want to limit his time in what I feel is a very worthy matter. 

THE COURT: Well, I have not heard anything yet that impresses me 

as being of much or any value in connection with this matter. 

****** 

70 (Thereupon the Court proceeded to other business after which the 
following occurred:) 

THE DEPUTY CLERK: The case of Willis C. Washington. 

MR. RAFFEL: If the Court please, I have tried up to the present 
time to indicate a great many of these factors, none of which is probably 
of itself of that sufficient magnitude to warrant the Court in giving a new 
trial, but the accumulation is quite large. Again going to the police records, 
the official police records, and this is volume 124 of precinct No. 10, the 
precinct of the two officers involved who testified. * * * * * This volume 

71 124, the record of precinct 10, which is apparently a running record of 
various offenses states this: Wednesday, December 1, 1954, and it identi¬ 
fies do you want to look over my shoulder, Mr. Hantman? It identifies 
William R. Compton, color, age, address, owner of market located at 
2712 - 11th Street, Northwest, telephone number. Reports the latter, re¬ 
ferring to the market, entered sometime between 2 p.m., 11-30-54, and . 
12:50 a.m., 12-1-54, by breaking lock of hasp to rear side door leading 


« 
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to store proper. Nothing disturbed or missing. * * * * * 

72 THE COURT: This is a report received by radio. 

MR. RAFFEL: Apparently, yes, ma'am, but at 1:15 a. m. in the 
morning, and it states that Compton made that report at that time in the 
morning. 

His testimony in the trial was completely different. As a matter of 
fact, up until the time I saw these police records my feeling about Compton 
was, to use the vernacular, he didn't know from nothing. All he knew was, 
he closed up the store and came back the next morning, and the store had 
been broken into, and that based on the official records is not the case at 

all, and it certainly is not the testimony that was placed before the Court. 

****** 

74 Now, the construction of the place, and I don't know whether this was 
placed before the Court, but it is of this type. Sideways in the alley, you 
have the store, which is of brick, and in the back you have a small shed, 
with a clear demarcation point between the two. There is a door in here, 
leading into the brick, in the alley, which is of wood, but which has no lock, 
no handle, no nothing, but it leads into the brick portion. It may be bearded 
up, I don't know, but back here is a shed, and you have this wooden door to 
which they were referring, which leads to the motor room, which does not 
lead into the store itself, and at no time was there any question about that, 

75 * * * * it is admitted this was a very flimsy lock. 

76 THE COURT: What is that? 

MR. RAFFEL: A very flimsy lock. I believe that is in the transcript 
but I won't swear to it. But the lock was before the Court, I think, x /; . and 
the Court could see it. If it took anyone in excess of 10 seconds to break 
that lock, I think they would be better off driving a truck, rather than trying 
to make a living from burglary or illicit means. It is actually stretching the 
belief to believe that these defendants for five minutes were in a motor shed 
with six motors, standing there doing nothing. There is nothing there for . 
them to take, according to the transcript, absolutely nothing. They are just 
standing there, one alongisde the other, waiting until the police come in to 
arrest them. 

****** 
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78 You have the defendant Muse, who says, yes, I was in there, but 
denies he was in there by means of illicit means, and he is making this 
statement, assuming it is in the presence of Washington. Washington says: 
I was out here; I was never in here. 

And the testimony is introduced because there is at all times, and 
the defendant Washington admits this, that he and Muse were actually 
together earlier that night, and he admits having been on the scene. 

This testimony of Muse could be nothing else but extremely pre¬ 
judicial to the defendant Washington in having one of the two defendants 
admitting that he was in there, and that this testimony, he gave an explana¬ 
tion as to why he said he had gone in there, and the United States Attorney's 

office proves that he could not have gone in there for that reason. 

****** 

79 THE COURT: What is your argument? Because clearly a statement 
made in the presence of a defendant is admissible. 

81 MR. RAFFEL:_Then Mr. Hantman, the Assistant United States 

Attorney, says: See if this refreshes your recollection, and asks in each 
of these two cases does he recall having been arrested by so-and-so. 

And it drops at that point for two of those four, and there was no 
effort whatsoever made to place those convictions, if they be so, and if the 
Court examines the records of this case, it will notice within the statement 
of the United States Attorney's office to the Court, statement of convictions, 
only the two convictions to which the United States Attorney's office alludes, 
and they are the two to which the defendant Washington admitted. 

If he was actually convicted of the other two items, it was up to the 
United States Attorney's office to prove Washington actually was convicted. 
It was the last thing which was left in the jury's mind on top of everything 
else that was done. 

If the Court please, I feel that actually justice does require that the 
defendant Washington be given a new trial so that he will have every 
opportunity to prove his innocence or the Government to actually prove his 
guilt in accordance with the facts, not with what went on in the transcript. 

I think I have sufficiently indicated that there is far too great a 


82 
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variance between the official records and what was testified to at the time 
of trial. 

I cannot make any commitment to the Court, of course, that the 
defendant is innocent or guilty. It is my belief that he was not given a fair 
trial, and I believe that justice requires that he should be given an opportun¬ 
ity to be heard fully in accordance with what actually happened. * * * * * 

THE COURT: It says that the tools, in describing the tools that this 
section applies to, it says that it is usually employed or reasonably may be 
employed in the commission of any crime. Now, what testimony in here 
shows that it was reasonably employed ?****♦ 

83 MR. HANTMAN: I stand corrected, — Mr. Gilliam. He testified 
that in his police work he has come across crowbars and his experience 
indicates to him that crowbars may be used in the commission of house¬ 
breakings and things of that character. I think you will find some square 
testimony right on that point. 

MR. RAFFEL: That is on page 18 of the transcript, Your Honor. 

There is testimony there: In police experience usually for housebreaking. 

****** 

84 THE COURT: To tell you the truth, I remember this pretty well and 
parts of it very well, but my recollection is that these officers were there 
before this owner knew anything about it. 

MR. HANTMAN: That is absolutely correct, Your Honor, and these 
two police officers went back in the shed and there were these two defend¬ 
ants, in the darkened motor room, where the lock and the hasp had been 
ripped from the door, and the crowbars were within two feet of them at the 
time. 

MR. RAFFEL: No. 

MR. HANTMAN: Just a minute, Counsel. You had full opportunity for 
almost an hour to make argument and there were no interruptions. 

MR. RAFFEL: It is not a question of argument; it is a question of fact. 

MR. HANTMAN: The record speaks for itself. 

THE COURT: Who testified about that? 

MR. HANTMAN: One of the police officers, Your Honor. 
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* * * Of course, the transcript indicates that these two defendants 
were then taken outside of the motor room, then the police went in and there 
right where they were apprehended were these tools. * * * * He says sub¬ 
stantial errors during the course of the trial should warrant granting a new 
trial. I don’t know what substantial errors he is referring to. I listened 
very carefully, and there is only one thing counsel said to the Court that 
might conceivably come under that, and I refer now to the inquiry made by 
me of one of the defendants with respect to his arrest record in which he 
apparently admitted two offenses and wasn’t sure about two offenses. 

Counsel says the Government should prove all of the offenses it 
alleges. I take issue with that, Your Honor. If that were the state of the 
law, and the Government came into court with an arrest record of a defend¬ 
ant that was, let us say, two or three pages long, full of convictions, we 
would have to bring in every police officer from every jurisdiction where 
the defendant was ever arrested. 

Rather than that, I say to Your Honor, we are bound by the defendant’s 
answer. 

THE COURT: Well, now, the Court feels that it has heard enough on 
this, ana the motion for a new trial is denied. Will you take this back to 
counsel? Now, at this time the Court will sentence the defendant. 

MR. RAFFEL: I would like to also note an appeal, Your Honor, if I 
may, from the Court’s decision. 

THE COURT: Very well. 

****** 

THE COURT: Well, now, Mr. Washington, have you anything to say 
why sentence should not be imposed upon you? If you have, state it loud 
enough so the reporter can hear you. 

THE DEFENDANT: Yes, Your Honor. I am not guilty. The police 
officer has falsely testified against me. 

THE COURT: Is that all? 

THE DEFENDANT: Yes. 

THE COURT: Willis C. Washington, you are committed to the custody 
of the Attorney General of the United States to serve in such institution as he 
may designate for a period of 15 months to 45 months. 
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QUESTIONS PRESENTED 

In the opinion of appellee, the following questions are 
presented: 

1. (a) Is the Court required to determine the constitu¬ 
tionality of the statute involved in the second count of the 
indictment herein, when the record shows that appellant 
was properly convicted of the charge contained in count 
one and received a general sentence? 

(b) Does not District of Columbia Code (1951, Supp. 
Ill), § 22-3601 sufficiently apprise an accused of the pro¬ 
hibited acts ? 

2. (a) IVas it proper to introduce the oral statements 
of the co-indictee, when the record shows that appellant 
was present at the time the statements were given and 
where no objection was made at the trial ? 

(b) lYas appellant properly cross-examined on his prior 
criminal record, when the record shows that appellant 
admitted two prior convictions and could not remember 
two others? 

(c) Did not the instructions correctly present the issues 
to the jury? 

3. Did not the trial court properly deny the motion for 
a new trial based on newly discovered evidence, when the 
record shows that the alleged evidence would be of an im- 
peaching nature, is immaterial, and would probably not 
result in an acquittal or retrial? 
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counterstatement of the case 

On January 17, 1955, a two-count indictment was re¬ 
turned by the Grand Jury charging Willis 0. Washington 
and Sylvester X. Muse with unlawful entry (D.C. Code, 
§ 22-1S01), and with possession of burglar's tools (D.C. 
Code, § 22-3601). On February 11, 1955, appellant was 
found guilty on both counts by the jury. 1 Thereafter, 
appellant filed a motion for a new trial based on newly 
discovered evidence. On May 6, 1955, the court denied 
appellant's motion and ordered that he serve a general 
sentence of imprisonment for fifteen to forty-five months. 
This appeal involves both the judgment of conviction and 
the denial of the motion for a new trial. 


1 At the trial, appellant was represented by Perry W. Howard, 
Esq. The co-indictee Muse was not jointly tried with appellant. 


(1) 






0 

mt 

Mr. William R. Compton, owner of the store at 2712 
Eleventh Street, N.W., testified that he closed and locked 
his store at approximately 9:00 p.m. on November 30, 1954 
(R. 5, 6). He also locked the only entrance to the shed 
adjacent to his store, and which shed contained nothing 
but six motors (R. S). He further stated that the next 
time he went to the store was on December 1, 1954, at 8:00 
a.m. When shown the two crowbars (Govt. Ex. 2) found 
by the police in the shed, he said he did not own them and 
had not seen them prior to trial. (J.A. 10) (R.9) (Govt. Ex. 
2). He said he did not know appellant and had never given 
him permission to enter the shed (J.A. 10-11). 

Officer R. L. Gilliam, of the Metropolitan Police Depart¬ 
ment, testified that in response to a police call at approxi¬ 
mately 1:00 a.nn on December 1, 1954, he went to 2712 
Eleventh Street. N.W., checked the front door and found 
it locked (R. 14). He then went to the rear door, and found 
it ajar. He and his partner. Officer Mazaro, went inside 
and found appellant and another man standing inside. 
Further examination of the room, with the aid of flash¬ 
lights, revealed two crowbars (Govt. Ex. 2), (J.A. 13) 
which were lying in the middle of the shed floor. He also 
found the broken lock in the alley outside of the door. 
Appellant was questioned but denied knowledge of the 
crowbars (J.A. 13). The two suspects were later questioned 
at the Tenth Precinct. Officer Gilliam testified that crowbars 
could be used for illegal purposes, such as opening doors. 
When Muse, the other man found in the shed, was questioned 
in the presence of Washington, he admitted being in the 
room to go to the bathroom (J.A. 14). Appellant, when 
questioned by Officer Gilliam denied being in the room. 
(J.A. 14). 

Officer F. J. Mazaro corroborated the testimony of Officer 
Gilliam. He too said that he went through the shed door 
and found appellant and Muse inside. After the two suspects 
were taken out of the room, Officers Mazaro and Gilliam 
searched the room and found two crowbars “two feet” 
from where Washington was first seen in the room. 

Appellant took the stand in his own defense. He left 
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his place of work at midnight on November 30th and started 
driving home. En route he met a friend, Sylvester Muse 
and offered Muse a lift home. After riding a short distance 
Muse became sick, so Washington stopped his car to let 
Muse out. Muse walked up an alley, and stayed so long 
that appellant finally got out of his car and started up the 
alley to look for him. Appellant testified that as he was 
walking up the alley he was arrested by the police. He 
denied ever being in the shed or ever seeing or using the 
two crowbars (J.A. 20). 

On cross-examination Washington was asked if he was 
the same Willis Cephus Washington who was convicted 
of petty larceny on December 11, 1944. His answer was 
that he could not remember (R. 42). He gave the same 
answer when asked about a conviction of grand larceny in 
1948. On the other hand he did admit being convicted of 
unathorized use of an auto in 1944, and of breaking and 
entering and grand larcenv in Virginia in 1950. 

On April 11, 1955, exactly two months after trial, appel¬ 
lant filed a motion for a new trial, giving as reasons therein: 
(1) interest of justice, (2) verdict was contrary to weight of 
evidence, (3) verdict not supported by evidence, (4) newly 
discovered evidence, (5) substantial errors occurred during 
trial, (6) such other reasons as might be advanced. This 
motion was heard and denied on Mav 6, 1955. 

n> ' 

STATUTES INVOLVED 

District of Columbia Code (1951), § 14-305 provides: 

Conviction of crime not to disqualify icitness — Con¬ 
viction may be shown—Bow proved. —No person shall 
be incompetent to testify, in either civil or criminal 
proceedings, by reason of his having been convicted of 
crime, but such fact mav be given in evidence to affect 
his credit as a witness, either upon the cross-examina¬ 
tion of the witness or by evidence aliunde; and the 
party cross-examining him shall not be concluded by 
his answers as to such matters. In order to prove such 
conviction of crime it shall not be necessary to produce 
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the whole record of the proceedings containing such 
conviction, but the certificate, under seal, of the clerk 
of the court wherein such proceedings were had, stating 
the fact of the conviction and for what cause, shall be 
sufficient. (Mar. 3, 1901, 31 Stat. 1357, eh. 854, § 1067; 
June 30, 1902, 32 Stat. 540, ch. 1329.) 

District of Columbia Code (1951), § 22-1801 provides: 

Definition and penalty .—Whoever shall, either in the 
night or in the daytime, break and enter, or enter with¬ 
out breaking, any dwelling, bank, store, warehouse, 
shop, stable, or other building, or any apartment or 
room, whether at the time occupied or not, or any 
steamboat, canal boat, vessel, or other watercraft, or 
railroad car, or anv vard where anv lumber, coal, or 
other goods or chattels are deposited and kept for the 
purpose of trade, with intent to break and carry away 
any part thereof or any fixture or other thing attached 
to or connected with the same, or to commit any crimi¬ 
nal offense, shall be imprisoned for not more than fif¬ 
teen years. (Mar. 3,1901, 31 Stat. 1323, ch. 854, § 823.) 

District of Columbia Code (1951), § 22-3601 (Supple¬ 
ment III) provides: 

Possession of implements of crime — Penalty .—Xo 
person shall have in his possession in the District any 
instrument, tool, or other implement for picking locks 
or pockets, or that is usually employed, or reasonably 
may be employed in the commission of any crime, if he 
is unable satisfactorily to account for the possession 
of the implement. Whoever violates this section shall 
be imprisoned for not more than one year and may be 
fined not more than $1,000, unless the violation occurs 
after he has been convicted in the District of a viola¬ 
tion of this section or of a felony, either the District 
or in another jurisdiction, in which case he shall be 
imprisoned for not less than one nor more than ten 
years. (June 29, 1953, 67 Stat. 97, ch. 159, § 209.) 
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SUMMARY OF ARGUMENT 

I 

When a general sentence is imposed on two or more 
counts, and does not exceed the maximum which might 
have been imposed on any one count, the conviction will be 
sustained if sufficient under any of the counts. However, 
assuming arguendo, that this Court will consider the merits 
of the conviction on the second count (possession of imple¬ 
ments of crime), the standard of guilt under Section 3601 
is amply definite to apprise an accused of the proscribed 
acts. 

II 

The statements of the co-indictee were properly admitted. 
The questions asked appellant on cross-examination were 
proper ones to impeach his credibility. And the charge to 
the jury was proper. 

III 

In a new trial the so-called newly discovered evidence 
would have no effect on the material issues of the case. At 
the very most it would be of an impeaching nature, is im¬ 
material and would not result in the acquittal of the ac¬ 
cused. 

ARGUMENT 

I 

Section 3601 of the Code Is Not Vague. 

The jury returned a verdict of guilty on both counts. 
Under the first count, housebreaking, appellant could have 
received a maximum sentence of fifteen years and a maxi¬ 
mum of ten years on the second count. The total sentence 
imposed for both counts, fifteen to forty-five months, is 
less than the allowable maximum for the first count alone. 
This Court has held that where the sentence imposed does 
not exceed the maximum which might have been imposed 
under any of the counts, the conviction will be sustained if 
it is sufficient under any of the counts. Warner v. United 
States, 93 U. S. App. D. C. 412, 208 F. 2d 45 (1953); Meyers 
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v. United States, 84 TJ. S. App. D. C. 101, 171 F. 2d 800 
(1948); Gibson v. United States, 80 U.S. App. D.C. 81, 149 
F.2d 381 (1945); United States v. Williams, 175 F.2d 715 
(7th Cir. 1949): Nemec v. United States , 191 F.2d 810 (9th 
Cir. 1951); McDonald v. United States , 200 F.2d 502, (5th 
Cir. 1953). Thus, this Court need not consider the question 
concerning the second count and the vagueness of Section 
3601 because, as is demonstrated herein, there is no error in 
the proceedings on the first count (housebreaking). 

However, assuming arguendo , that the Court will con¬ 
sider the points raised by appellant concerning Section 3601, 
it is clear that this section defines the offense with enough 
preciseness to apprise an offender of the elements of the 
crime. The statute denounces possession of two classes of 
criminal implements. It includes primarily such as are de¬ 
nounced wholly for criminal usage, for example, “soup”, a 
distillation of dynamite used in blowing safes. It also in¬ 
cludes implements which in the light of the circumstances 
surrounding their possession, are to be included in the class. 
This emerges from the classical distinction in the statutes 
involving dangerous weapons, where membership in a class 
is to be determined either from the purpose from which the 
instrument was designed, e.g. pistol, or from possession for 
a particular use of such implements as butcher knives, which 
though designed for peaceful purposes are capable of in¬ 
flicting harm. 2 

A class is not vague which if difficult to describe in more 
than general terms is well known to the law. The pre¬ 
scribed implements are well known to judicial experience 
and have been the inspiration of incidental comment in 
many decisions involving crimes against property. In ef¬ 
fect, Congress has done what it has done in many other 
statutes—given prima facie effect to evidence which experi¬ 
ence has shown has substantial relation to the ultimate 
fact to be determined by the jury. Casey v. United States, 
276 U.S. 413 (1928). 

2 See Medlin v. United States, 93 U.S. App. D.C. 64, 207 F.2d 
33 (1953) (shoe on human foot in prosecution for assault with a 
dangerous weapon). 



7 


If statutory language is susceptible of a construc¬ 
tion which will not raise constitutional questions, the 
court will choose it. United States v. Rumely, 345 IT. S. 41 
(1953). As indicated above, the class was described by the 
legislature with as much precision as the subject permitted. 
Further, the class of implements is one which, if it must 
of necessity be described in general terms, contains com¬ 
ponents which, either by their nature or in the light of ex¬ 
perience, provides a clear standard to the persons affected. 

II 

Appellant Was Fairly Tried and Convicted. 

1. Statements of the co-indictee were properly admitted. 
Appellant contends that the statements of the co-indictee 
Muse were improperly admitted into evidence (Br. at 26- 
27). However, appellant failed to object to the testimony 
of Officer Gilliam and he is, therefore, unable to bring this 
issue before this Court on appeal. In any event, the record 
shows that Muse was questioned in the presence of appellant 
(J.A. 14). And further, the responses of Muse did not 
involve appellant and, in fact, would appear to corroborate 
the theory of defense advanced by appellant. 

2. Cross-examination on prior convictions was properly 
conducted. It is a well-established principle of law in this 
jurisdiction that a witness may be cross-examined about 
prior convictions in order to impeach his credibility. Goode 
v. United States, 80 U.S. App. D.C. 67,149 F. 2d 377 (1945). 
See District of Columbia Code (1951), § 14-305. In this 
case appellant was asked on cross-examination about four 
previous convictions, and was allowed to answer without 
objection from his counsel. He admitted that he was con¬ 
victed in 1944 of unauthorized use of an auto, and of break¬ 
ing and entering and grand larceny in 1950 (J.A. 22-23). 
However, his memory failed him when he was asked whether 
he was the same Willis Cephus Washington who was con¬ 
victed of petty larceny in 1944, and of grand larceny in 
1948. He did not deny either of the latter two convictions 
but merely answered, “I can’t remember.” (J.A. 23). 


8 


Appellant relies upon cases therein it was held to be 
prejudical error to cross-examine about an arrest, or a 
plea of guilty, or a conviction that was presently being 
appealed. Such cases are not in point since "Washington 
was asked about actual convictions. In the case of 
Gordon v. United States , 53 App. D.C. 154, 289 F. 552 (1923) 
the defendant was asked by the prosecutor about several 
convictions. lie admitted being convicted of petty larceny, 
and of grand larceny, but could not remember whether he 
had been convicted of several other crimes. The prosecutor 
did not ask anything more about the convictions the defend¬ 
ant could not remember, and made no attempt to prove them. 
Tins Court said no error resulted and affirmed the case. 
A similar holding was made in Clifton v. United States, 
54 App. D.C. 104,295 F. 925 (1923). ' 

It is the Government’s position that the questions were 
proper for the purposes of attacking the credibility of the 
witness. And further, that appellant is foreclosed from 
raising this point on appeal because lie failed to object at 
the trial. However, even assuming but not admitting, that 
error resulted from the failure of the Government attorney 
to prove all the convictions concerned, it would in no way be 
prejudicial. Appellant admitted his conviction of two 
crimes. In light of the record, proof of the other two 
crimes would have been cumulative. Furtlierfore, the jury 
was correctly instructed on this aspect of the case (J.A. 24). 

3. The charge was proper. Appellant urges for the first 
time in this Court criticisms of the charge (Br. at 28-30). 
However, since there was a failure to comply with Rule 
30 of the Federal Rules of Criminal Procedure, Title 18 
U.S.C., and the opinion of this Court in Villaroman v. United 
States . 87 F.S. App. D.C. 240 at 241,184 F. 2d 261, 21 A.L.R. 
2d 1074 (1950), these arguments cannot be raised for the 
first time on appeal. Even if it is assumed, arguendo, that 
the issues can now be raised, it is clear that there is no 
error. 

In the first place, the jury was instructed that, in order 
to find appellant guilty of Count Two, it must “find beyond 
a reasonable doubt that * * # "Washington did have in his 
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possession implements that are usually employed and rea¬ 
sonably may be employed in the commission of a crime; that 
is, two crowbars; and being unable to satisfactorily account 
for the possession of said implements.” (J.A. 26-27). 
This was sufficient. 3 

Secondly, as is pointed out herein, the charge concerning 
the prior convictions of appellant was proper (J.A. 24). 
And finally, the instructions were full and proper on the 
issue of intent in the housebreaking count and on the issue 
of the co-indictee (J.A. 23-24, 25, 26). 

m 

The Motion for New Trial Was Properly Denied. 

Appellant made a motion for a new trial on the grounds 
of newly discovered evidence. A study of the record clearly 
shows that such motion was properly denied. This Court 
has repeatedly stated that it will not disturb the trial court’s 
discretion in refusing to grant a new trial unless an abuse 

of discretion is shown. See Wilkins v. Uniter] States. - 

U.S. App. D.C.-, (No. 12480, decided October 20, 1955). 

Specific requirements are set out in relation to motions 
based on newly discovered evidence. The evidence must 
be newly discovered; the party must show diligence in the 
attempt to procure the evidence: it must not be merely 
cumulative or impeaching; it must be material to the issues; 
and of such nature that in a new trial it would probably 
produce an acquittal. McDonnel v. United States, 81 U.S. 
App. D.C. 123, 155 F. 2d 297 (1946); Thompson v. United 
States, 88 U.S. App. D.C. 235,188 F. 2d 652 (1951): Saunders 
v. United States. 91 U.S. App. D.C. 90,197 F. 2d 685 (1952). 
The alleged newly discovered evidence profferred by appel¬ 
lant fails to meet these requirements. 

In the first place, the personal observations of appel¬ 
lant’s present counsel as to the condition of the entered 
premises subsequent to trial (Br. at p. 23), is not material to 


3 See Argument I, infra, wherein it is pointed out that it is not 
necessary to consider arguments pertaining to Count Two. 
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the issues involved and undoubtedly would not produce an 
acquittal at a new trial. 

Secondly, appellant’s reliance on various police reports 
is without merit. He states that the police scout car run 
book indicates that Officers Gillman and Mazaro received 
a police call at 12:15 a. m. and arrived at the entered store 
at 12:17 a. m., returning to service at 2:27 a. m. (Br. at 
p. 25). He further states that the running offense record 
book of Xo. 10 Precinct indicates that Mr. Compton reported 
in the precinct at 1:15 a. m. (Br. at p. 24). This informa¬ 
tion would not produce an acquittal at a new trial because 
no variance is demonstrated. Officer Gilliam was ques¬ 
tioned by the prosecutor at the trial, as follows (J. A. 12): 

Directing your attention to December 1st, 1954, at 
approximately one a. m., did you respond to a police 
call to go to 2711—11th St. X. AY., Washington, D. C.? 
(Emphasis added). 

A. Yes sir, I did. 

Thus, the approximation suggested in the question is con¬ 
sistent with the police records. Further, Mr. Compton tes¬ 
tified that he returned to his store at S :00 a. m. on the day 
following the entry (J. A. 11). The police records appar¬ 
ently reflect the fact that Mr. Compton went to Xo. 10 Pre¬ 
cinct at 12:50 a. m. and at 1:15 a. m.—a fact not produced at 
the trial by either party. It seems quite clear this informa¬ 
tion if brought before any jury on retrial, would only sup¬ 
port the prosecution. 

The verdict in this case rests upon the testimony of the 
arresting officers who apprehended appellant inside the 
entered premises. This evidence is unassailed and, there¬ 
fore, the motion was properly denied. 
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CONCLUSION 

Wherefore, it is respectfully submitted that the judg¬ 
ment of the District Court be affirmed. 

Leo A. Rover, 

United States Attorney. 
Alfred Hantman, 

Joseph Hannon, 

Lewis Carroll, 

Assistant United States Attorneys. 
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